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LocaL LEeGIsLATION—PRIVATE Acts.—One 
of the chief sources of hasty, ill-considered 
and imperfect legislation by which statutes 
are thrust into this breathing world scarce 
half made up, to vex the souls and perplex 
the understanding of judges and counsel, is 
the practice of devoting an undue proportion 
of the attention of legislatures to matters of 
merely local and personal interest. 

This is an old abuse, and although in many 
States it has been partially eliminated by 
constitutional provisions, or general statutes, 
in others is still flourishes to such an extent 
that it scarcely falls short of the dignity of a 
public nuisance. 

Under this old and bad system almost ev- 
ery local or personal interest might become 
the subject of legislative action. Divorces 
could not be affected otherwise than by a 
private act of the legislature, corporations 
of high and low degree were equally obliged 
to derive their powers directly from the State 
through the solemnity of a special act. An 
infinite variety of lesser interests were, 
and in some of the States still are, submitted 
to the collective wisdom of the State. In il- 
lustration we will cite two instances. In 
North Carolina within a year past was en- 
acted a statute regulating the mode of taking 
fish from Bynum’s mill-pond in Edgecombe 
county; in one of the Southern States there 
was, and for aught we know, still is, a cus- 
tom of removing by special act from individ- 
ual persons of tender years, the disability 
of infancy. Thus, ‘‘a bill to declare John 
Jones (tat, eighteen years) to be of full 
age.’’ Whether these acts were designed to 
enable the precocious youth, thus favored, to 
prematurely alienate the paternal acres, or 
for what other equally praiseworthy purpose 
did n .t appear. 

The evils resulting directly from this per- 
version of legislative power are far less than 
the injury to public interests which it occa- 
sions. Itisin no degree important that a 
family, blest in residing near Bynum’s wmill- 
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pond, shall, or shall not have its accustomed 
‘‘mess o’fish,’’ but it is important that not 
one half-hour, nor ten minutes, nor one 
minute of the time of a hundred of the paid 
and sworn servants of the people should be 
diverted from the business of the State to the 
consideration of such trifles. Private acts, 
special statutes and local laws are, to a 
certain extent, necessary evils. There are 
rights which cannot be otherwise obtained, 
and duties which a State owes to a portion of 
its citizens which cannot be otherwise per- 
formed. Itis the duty, however, of wise 
legislators and framers of new constitutions 
to minimize the necessity of special statutes 
as far as possible. Toa very great extent 
this has been done in many of the States; in 
most, but not all of them, the subject of 
divorce has been transferred from legislative 
halls to courts of law to which, upon every 
principle of right, reason and common sense, 
it appropriately belongs. In some of the 
States have been enacted general corporation 
laws by which the legislature is relieved from 
the necessity of considering applications for 
incorporation, except such as affect important 
and general interests. In those happy lands 
it is no longer necessary for a bevy of farmers 
who want a turnpike road five miles long to 
apply to the legislature, nor for their mem- 
ber to ‘‘log-roll,’’ swap votes, intrigue, 
maneuver to get the floor, and finally get his 
little bill stuck on as a ‘‘rider’’ to some bill 
to which it is no more germane than to the 
sermon on the nount. 

All this sort of thing, or what is left of it, 
militates very seriously against the accuracy 
and intelligibility of the statute laws of the 
States. By the constitutions of many of the 
States the duration of legislative sessions is 
limited so that what legislators do they must 
do quickly. The average legislator usually 
goes to the State capital laden with manv 
commissions from his constituents in the way 
of claims and private bills; he finds all othe’ 
members similarly burdened, and a lively 
‘‘dicker’’ ensues in which much valuable 
time is wasted. If the session is not limited 
by the constitution, it is, to some extent at 
least, by public opinion, and if it is unrea- 
sonably prolonged, the members are very 
sure, during the next canvass, to hear some- 
thing unpleasant on the subject from the 
unfortunate gentlemen who had ‘‘got left.’’ 
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Between these anxieties and the absorption 
of the legislator in minor, local and private 
business, the interests of the public must 
needs suffer, public acts are passed or re- 
jected without due consideration, and es- 
pecially, the matter which most nearly con- 
cerns the legal profession, statutes are 
enacted, which, by their ambiguity and 
obscurity, promote unnecessary, litigation, 
embarrass courts and counsel, and cause 
a failure of justice. 








NOTES OF RECENT DECISIONS. 





InsuRANCES—EQu1ty—REFORMING INSTRU- 
MENTS—Doty TO Reap Po.icy.—The Supreme 
Court of Connecticut recently decided an in- 
teresting case! on the law of insurance and 
the powers and duties of courts of equity 
with reference to that subject. The facts 
were that plaintiff had been for several years 
in the habit of insuring his goods with the 
defendant company. His policy expired and 
the defendant proposed to renew it upon the 
same terms as before. Plaintiff assented 
and a policy was made out and handed to 
him which he did not read. After a loss had 
occurred he did read it and discovered that 
anew and onerous clause appeared in the 
last. policy which had never been inserted in 
its predecessors. The defendant insisted 
upon the new clause, the effect of which was 
greatly in its favor, nearly or quite extin- 
guishing its liability, and the plaintiff sought 
relief in a court of equity. 

The court responded favorably to his 
prayer, holding that, although as a general 
rule one who receives a policy of insurance 
and fails to read it is guilty of such negli- 
gence as precludes him from thereafter alleg- 
ing that he did not know what the policy 
contained. The rule does not apply to cases 
in which it was fully understood by both 
parties that the new policy was a mere repro- 
duction, mutatis mutandis, of the old, and 
was so expressly stated by the insurance 
company. The court, therefore, held that 
the rule could not be applied in favor of the 
party who by word or act had produced the 
variation in the policy delivered, from that 


1 Palmer v. Hartford Fire Insurance Co.,4 N. Eng. 
Rep. 470. 





agreed upon by the parties upon the propo- 
sition of the defendant company. 

The court held, therefore, that under this 
exception to the general rule, the plaintiff 
was not precluded of his remedy by reason 
of his omission to read the new policy so de- 
livered to him by the defendant company as 
in effect a reproduction of the old one. 

The court then considers the question, 
what that remedy is, and whether he is en- 
titled to it, although his application to a 
court of equity is to reform a written instru- 
ment upon parol testimony only. The rule 
is that courts will not do this except upon 
evidence of the clearest and most unques- 
tionable character. The burden to produce 
this was upon the plaintiff until the defend- 
ant company, by the admissions implied in 
its demurrer, lifted that burden from his 
shoulders and left the only remaining ques- 
tion, whether a court of equity will reform 
such an executed contract as the policy in 
question. The court held that the powers of 
equity to reform written instruments was not 
limited to executory contracts only, but in 
proper cases applied as well to executed 
contracts, and included policies of fire-insur- 
ance even after a loss.” 

It is said very truly that mistakes may 
well occur in filling up printed insurance 
blanks, and such mistakes are the proper 
subjects for equitable remedies.* Lord Hard- 
wicke said,* that policies should be reformed 
to agree with the label, or we presume the 
application. In short, the court holds the 
rule to be that policies may, in proper cases, 
be reformed, not only in cases of fraud, the 
consideration of which was, by the pleadings 
in this case, excluded from the consideration 
of the court, but upon proof of mistake duly 
established by the best evidence attainable, 
by written evidence, if any such evidence 
can be had, but if not, by parol testimony of 
the clearest and most unequivocal character.°® 


21 Story Eq. Jur. § 159; Oliver v. Mutual, ete. Co., 2 
Curtis, 277. 

3 North American, etc. Co. v. Whipple, 2 Biss. 419; 
Phenix, etc. Co. v. Gurnee, 1 Paige, 278. 

4 Motteaux v. London, ete. Co., 1 Atk. 547. 

5 Van Tuyl v. Winchester, etc. Co., 55 N. Y. 657. See 
also New York Ice Co. v. Northwestern Ins. Co., 23 N. 
Y. 357; National Fire Ins. Co. v. Crane, 16 Md. 260; 
Harris v. Columbiana Mut. Ins. Co., 18 Ohio, 116; 
Weed v. Schenectady Ins. Co., 7 Lan. 452; Bidwell v. 
Astor Mut. Ins. Co., 16 N. Y. 263; Brioso v. Pacific, 
ete. Ins. Co.,4 Daly, 246; Bunten v. Orient, etc. Ins. 
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RIGHT TO HOLD AN EXTRADITED 
PRISONER FOR ANOTHER CRIME. 





I. Question Stated. 
II. Conflict Suggested. 
III. Winslow Case. 
IV. American Law Writers. 
V. English Law Writers. 
VI. Judicial Decisions. 
VII. Summary—Reasons Supporting Conflicting Po- 
sitions. 
VIII. Interstate Extradition. 


I. Question Stated.—The question, whether 
or not, a fugitive from justice who has been 
extradited from a foreign country, for a 
specified crime, can be held, tried and pun- 
ished for another and different crime, is the 
purpose of this paper to consider. 

II. Conflict Suggested.—This proposition 
has been frequently discussed by publicists, 
statesmen, writers on international law, gov- 
ernment officials invested with extradition 
powers, judges and others, both in this coun- 
try and in Europe, who have advocated 
either side of the proposition with much 
force and plausibility, and, yet, unanimity 
has not resulted from these learned discus- 
sions. 

III. Winslow Case.—In 1876, our State 
department indulged in the general discus- 
sion with England as to the extradition of 
one Winslow, who had committed a forgery 
in Boston and fled to the latter country. 
England, through Lord Derby, who was at 
the head of foreign affairs, claimed the right 
to demand of our government a preliminary 
pledge, that, upon the delivery of the pris- 
oner to the United States’ authorities, he 
should be tried only for the particular crime 
(forgery) for which extradition was de- 
manded ; basing this claim on the doctrine of 
international law that a fugitive extradited 
for a crime, which must be particular and 
specific, can be tried for that crime only, and 
no other, and when such crime is disposed of 
he must be permitted to depart in peace. 
Our State department, through Mr. Fish, 
secretary of State, contended for the princi- 
ple that, when the fugitive had been legally 


Co., 2 Keys, 667; Malleable Iron Works v. Phenix 
Ins. Co., 25 Conn. 465; Bennett v. City Ins. Co., 115 
Mass. 241; Moliere v. Penn. Fire Ins. Co., 5 Rawle, 
842; National Traders’ Bank vy. Ocean Ins. Co., 
62 Me. 519; Lippincott v. Ins. Co., 38 La. 546; 
Franklin F. Ins. Co. v. Hewitt, 3 B. Mon. 231; Law v. 
Warren, 6 Irish Eq. 299. 





brought into our jurisdiction he could be 
held for any crime he may have committed 
previous to his extradition, whether named 


‘in the treaty of extradition or not. The cor- 


respondence is regarded as an able one on 
both sides, and fully presents and discusses 
the question under consideration. But, it 
should be remembered, that the negotiations 
between the two governments were inconclu- 
sive in any other respect than that Winslow 
wes not delivered to our authorities.' 

IV. American Law Writers.—Pending this 
controversy, writers of ability in both coun- 
tries freely indulged in this public discus- 
sion. Mr. William Beach Lawrence, a learned 
writer of international law, residing in this 
country, fully treated this subject in several 
papers, published in the Albany Law 
Journal,? ably maintains England’s construc- 
tion of the treaty. 

Judge Lowell, in an article published in 
1876,’ presents most cogent and conclusive 
arguments to demonstate England’s position. 
This learned writer affirms that the writers of 
Continental Europe are of one accord in 
support of this view. He asserts that this is 
the general rule of international law, as well 
as the proper interpretation of our treaty 
with England. 

Mr. David Dudley Field, in his Interna- 
tional Code, also adopts this view. The pro- 
visions of his chapter on extradition are 
based mainly on those of existing treaties, 
particularly the numerous American treaties, 
and of the most recent French treaties. In § 
237, p. 122, he states this rule: ‘‘No person 
surrendered * * * shall be prosecuted or 
punished in the nation to which he is surren- 
dered for any offense committed previous to 
that for which his surrender was demanded, 
nor for any offense that was not expressly 
mentioned in the demand.’’ 

Mr. Wells, an American law writer of 
ability, in his late work on Jurisdiction, as- 
serts that the principle claimed by Great 
Britain in the Winslow case, is the true one.* 

Dr. Spear, a learned American law writer, 
also ably maintains this view in a law article,* 
but presents arguments and authorities more 


1 See Foreign Relations of U. 8., 1876, pp. 204, 307. 
214 Alb. L. J. 85; 15 Id. 224, 232; 16 Jd. 361. 
310 Am. Law Rev. 617-625. 
4 Wells on Jurisdiction, § 322, p. 336. 
17 Alb. L. J. 100-105. 
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fully to sustain this position in his excellent 
and careful work on extradition.® 

Dr. Wharton, in his Conflict of Laws, an- 
nounces this principle and supports it with 
his usual convincing ressoning.’ 

V. English Law Writers.—The view of 
English law writers and statesmen fully ac- 
cords with the American authorities just cited. 
Lord Derby defended the English interpreta- 
tion of the treaty in a forcible argument in 
the House of Lords, during the Winslow con- 
troversy, which was fully concurred in by 
the Lord Chancellor (Cairns) of England. 
These views are adopted and elaborated by 
Mr. Sprague in an article published in a num- 
ber of the London Law Magazine.*® 

Mr. Edward Clarke, an English law writer, 
also adopts this view in his work on Extradi- 
tion, published in 1867. 

VI. Judicial Decisions.—The judicial de- 
cisions on this question are hopelessly in con- 
flict and cannot be reconciled, but the very 
recent decision of the United States Supreme 
Court in Rauscher’s case,’ settles it in favor 
of the authorities just cited, and this must be 
accepted as conclusive, so far as extradition 
between the United States and Great Britain 
is concerned, under the present treaty and 
acts of congress. The opinion of the court, 
which was deliveted by Mr. Justice Miller, 
thoroughly reviews the authorities, and pre- 
sents such convincing reasons for the doc- 
trine maintained that the conclusion an- 
nounced seems almost irresistible. The con- 
clusion is thus stated: ‘‘That the weight of 
authority and sound principle are in favor of 
the proposition that a person who has been 
brought within the jurisdiction of the court, 
by virtue of proceedings under an extradi- 
tion treaty, can only be tried for one of the 
offenses described in that treaty, and for the 
offense for which he is charged in the pro- 
ceedings for his extradition, until a reasonable 
time and opportunity have been given him, 
‘after his release or trial upon such charge, to 
return to the country from whose asylum he 
had been forcibly taken under those pro- 
ceedings.’’ 


6 Spear on Extra. (2d ed.) ch. VI, p. 70. 

7 Whart. Confl. L. (2d ed.) § 846. 

8 1875, No. CCXXIII, p. 139. 

978. C. Rep. 234. 

10 Mr. Justice Gray files a concurring opinion, basing 
his conclusions on § 5275 Rev. Stat. U. S8., and adds: 
“Under the broader question whether, independently 





The opinion also strongly asserts the right 
of the judicial department of the government 
to interfere in behalf of an extradited pris- 
oner illegally held for a crime for which he 
was not delivered up, and completely an- 
swers the contention that such a person can 
only appeal to the executive branches of the 
treaty governments for redress. 

The cases of United States v. Caldwell,” 
United States v. Lawrence,!? and Adriance v. 
Lagrave,” stand as authority in favor of the 
proposition that it is not for the courts to in- 
quire into this breach of treaty stipulation. 

In the first case, Caldwell was extradited 
from Canada, on the charge of forgery, un- 
der the treaty of 1842 with Great Britain. 
He was not tried for this offense, but was 
tried and convicted for bribing an officer of 
the United States—a crime not specified in 
the treaty. The prisoner sought his release 
on the ground, that, under the treaty, he 
could not be tried for an offense committed 
prior to his extradition, other than the one 
charged in the proceedings. To this plea the 
government interposed a demurrer, which 
Judge Benedict sustained. He said that, 
‘twhile abuse of extradition proceedings, and 
want of good faith in resorting to them, 
doubtless constitutes a good cause of com- 
plaint between the two governments, such 
complaints do not form a proper subject of 
investigation in the courts, however much 
those tribunals might regret that they should 
have been permitted to arise. * * * But 
whether extradited in good faith or not, the 
prisoner, in point of fact, is within the juris- 
diction of the court, charged with a crime 
therein committed; and I am ata loss for 
even a plausible reason for holding, upon 
such a plea as the present, that the court is 
without jurisdiction totryhim; * * * 
and I cannot say that the fact that the de- 
fendent was brought within the jurisdiction 


of any acts of congress, and in the absence of any 
affirmative restriction in the treaty, a man surrendered 
for one crime should be tried for another, I express 
no opinion, because not satisfied that that is a question 
of law, within the cognizance of the judicial tribunals, 
as contradistinguished from a question of international 
comity and usage, within the domain of statesmanship 
and diplomacy.” Mr. Chief Justice Waite files a 
dissenting opinion, stating generally the ground of his 
dissent. 

11 8 Blatchf, 131; s. c., Spear on Extra. (2d ed.) 107. 

12 13 Blatchf. 295; s. c., Spear on Extra. (2d ed.) 118. 

1359 N. Y. 110; s. c., Spear on Extra. (2d ed.) 141. 
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by virtue of a warrant of extradition for the 
crime of forgery, affords him a legal exemp- 
tion from the prosecution for other crimes by 
him committed.’’ 

In the Lawrence case this identical ques- 
tion arose. Judge Benedict, in refusing to 
grant a discharge, observed: ‘‘This ground 
of defense is therefore dismissed, with the 
remark that an offender against the justice 
of his country can acquire no right by de- 
frauding that justice. Between him and that 
justice he has offended no rights accrue to 
the offender by flight. He remains at all 
times, and everywhere, liable to be called to 
answer to the law for his violations thereof, 
provided he comes within the reach of its 
arms.”’ 

While these cases do not expressly decide 
the point of international law under con- 
sideration, they support the proposition 
that, where a personis charged with crime, 
the court will not inquire into the circum- 
stances under which he was brought within 
its jurisdiction. This general proposition is 
well supported by authority.” 

The doctrine of these cases is clearly stated 
by the Supreme Court of Iowa, in State v. 
Ross." In this case, the defendant was 
apprehended in the State of Missouri, and 
taken to the State of Iowa, by force, by par- 
ties acting without authority, either under a 
requisition from the governor or otherwise. 
‘*The liability of the parties,’’ said Wright, 
J., ‘‘arresting them without legal warrant, 
for false imprisonment or otherwise, and 
their violation of the penal statute of Mis- 
souri, may be ever so clear and yet the 
prisoners not be entitled to their discharge. 
The offense being committed in Iowa, it was 
punishable there, and an indictment could 
have been found without reference to the 


14 “Tt is a matter of surprise that these cases should 
be cited as deciding a point of international law, 
when they most explicitly and unmistakably refuse to 
consider it,” per Judge Lowell, in 10 Am. Law Rev. 
622. See article of Mr. W. B. Lawrence, 15 Alb. L. J. 
231. 

15 State v. Wenzel, 77 Ind. 428; Hx parte Kraus, 1 
Barn. & C. 258; Hx parte Scott, 9 Ind. 446; Ker v. 
People, 110 Ill. 627; s.c.,7 S. C. Rep. 225; Ham v. 
State, 4 Tex. App. 645; Dow’s Case, 18 Pa. St. 37; 
State v. Brewster, 7 Vt. 118; Rex v. Marks, 3 East, 175; 
State v. Smith, 1 Bailey, 283; People v. Rowe, 4 Park. 
(N. Y.) Cr. 253; 1 Bish. Cr. Proc. § 2246; The 
Richmond vy. U. S8.,9 Cranch, 102; Spear on Extra. 
(2d ed.) 554. 

1621 Iowa, 469, 471. 





arrest. There is no fair analogy between 
civil and criminal cases in this respect. In 
the one (civil), the party invoking the aid 
of the court is guilty of fraud or violence in 


‘bringing the defendant or his property within 


the jurisdiction of the court. In the other 
(criminal), the people, the State, is guilty of 
no wrong. The officers of the law take the 
requisite process, find the prisoner charged 
within the jurisdiction, and this, too, without 
force, wrong, fraud or violence on the part 
of any agent of the State, or officer thereof, 
and it can make no difference whether the 
illegal arrest was made in another State or 
another government. The violation of the 
law of the other sovereign, so far as entitled 
to weight, would be the same in principle in 
the one as the other. That our laws have 
been violated is sufficiently shown by the 
indictment. For this the State has a right 
to detain the prisoners, and it is of no 
importance how or where this capture was 
effected. In the language of Catron, J. 
(People v. Rowe, 4 Park. (N. Y.) 253): 
‘The indictment on such a motion is conclu- 
sive of the prisoner’s guilt, and the court 
would be guilty of a gross injury to the 
people if it should discharge them untried.’ ’’ 

The recent decision of Gov. Hill of New 
York, in the case of Brown," affords some 
support to the views just advanced. The 
prisoner had committed a crime in Pennsyl- 
vania and fled to Canada. He was induced 
by artifice and stratagem to cross the 
Canadian line into the State of New York, 
where he was arrested on the governor’s 
warrant issued pursuant to a requisition 
from the governor of Pennsylvania. The 
governor of New York refused to discharge 
the prisoner, taking the ground that while 
such means of inducing the prisoner to leave 
Canadian soil are unjustifiable and morally 
deserve severe reprobation, they, neverthe- 
less, were private acts between individuals, 
which cannot prevent the State from per- 
forming its public duty only to another State. 
Brown then appealed to the United States 
district court for the northern district of 
New York,'* and sought his discharge upon 
writ of habeas corpus, which Cox, J., denied, 
holding that, under such circumstances, un- 


17 Reported in 8 Crim. Law Mag. 313. _ 
18 See case reported in 8 Crim. Law Mag. 676, See 
Ker v. People, 7 S. C. Rep. 225. 
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less the stratagem was in itself an infrac- 
tion of law, the prisoner would not be re- 
leased. ; 

The late case of Miller, decided by 
Atcheson, J., of the United States circuit 
court for the district of Pennsylvania, 
supports the doctrine announced by Judge 
Benedict. The prisoner was convicted of 
burglary by the Pennsylvania court and 
sentenced to a term in the penitentiary, from 
which he made his escape and fled to Canada. 
Burglary, not being an extradition crime, 
informations were made against the fugitive, 
charging him with robbery and assault with 
intent to commit murder, upon which charges 
he was delivered up by the Canadian authori- 
ties. These latter charges having been dis- 
missed, the prisoner, upon a writ of habeas 
corpus, demanded his release, which was 
_ denied. Atcheson, J., said: ‘‘In the absence, 
then, of express stipulations imposing 
restraints upon the receiving government, it 
seems to me the intention is not to be 
imputed to the parties to the treaty to exempt 
the surrendered fugitive from deserved 
punishment for an offense (regarded by the 
laws of both countries as a gross crime) of 
which he had been previously duly convicted. 
It may have been open to the petitioner, 
when before the Canadian courts, to show 
that the extradition proceedings were not 
prosecuted in good faith. But, having been 
surrendered, itis not for him to raise that 
question before the tribunals of his own 
country.’’” 

On the other hand the majority of the 
decided cases hold that, the fugitive can 
only be tried for the identical crime for 
which he was surrendered, basing this 
doctrine on the ground that there is an 
implied exemption in the treaty from trial 
and punishment for any offense committed 
prior to his extradition, other than the one 
for which he was extradited, until he has an 
opportunity of returning to the country which 
delivered him up.” 


19 In re Miller, 6 Crim. Law Mag. 511 and note 514. 

2” Commonwealth v. Hawes, 13 Buch. (Ky.) 697; 
8. C., 14 Alb. L. J. 825; 8. c., Spear on Extra. 146. See 
comments on this case by Mr. W. B. Lawrence, in 16 
Alb. L. J. 361, 366, and 19 Alb. L. J. 33; Watt’s Case, 
8 Sawyer, 370; 8. C., 14 Fed. Rep. 130; s. c., Spear on 
Extra. 162; State v. Vanderpool, 39 Ohio St. 278; s.c., 
16 Ch. L. N. 34; 17 Cent. L. J. 287; 5 Crim. 
Law Mag. 50;122 Am. L. Reg.; Spear on Extra., 174. 





The very recent case of Ex parte Hibbs,”! 
also involved a construction of the treaty of 
1842, with Great Britain, in which it is held, 
that for a government to detain a person 
extradited under that treaty for any other 
charge than the one for which he is surren- 
dered, ‘‘would be not only an infraction of 
the contract between the parties to the treaty, 
but also a violation of the supreme law of 
this land in a matter directly involving his 
personal rights. A right of person or prop- 
erty, secured or recognized by treaty, may 
be set up as a defense te a prosecution in 
disregard of either, with the same force and 
effect as if such right was secured by an act 
of congress.”’ 

In Blandford v. State,” the Texas court 
of appeals gave a like construction to our 
treaty with Mexico. 

VIL. Summary—Reasons Supporting Con- 
Jlicting Positions. —From this examination it 
has been seen, that, notwithstanding the 
great conflict, the decided weight of authority, 
and we may state reason, is in favor of the 
doctrine of the Supreme Court of the United 
States, recently announced in Rauscher’s 
Case. A brief statement of the reasons upon 
which this conclusion is founded may not be 
without interest. Writers on international 
law do not agree upon the question whether 
it is imperative or discretionary in the absence 
of treaty stipulations to deliver up fugitive 
criminals. Eminent authorities have stoutly 
advocated both sides of the proposition. 
But ‘‘it may be stated, as the general result 
of the writers upon international law, that 
there was (prior to treaties) no well defined 
obligation on one country to deliver up such 
fugitive to another; and though such 
delivery was often made, it was upon the 
principle of comity, and within the discretion 
of the government whose action was invoked ; 
and it has never been recognized as among 
those obligations of one government toward 
another which rest upon established principles 
of international law.’’” 


21 26 Fed. Rep. 421, 431. 

2210 Tex. App. 627. 

2% Per Mr. Justice Miller in Rauscher’s Case, supra. 
P. 8. Mancini, the Italian secretary of state for foreign 
affairs, in his late work entitled, “Atti della 
Commissione Ministeriale,’’ asserts that the duty of 
surrendering such fugitives is founded in natural 
right as a debt, due to justice, and, consequently, does 
not depend for its existence either (1) on the fact of a 
treaty, or (2) on the condition of reciprocity. Cav. 
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In a very recent case in the Supreme Court 
of the Hawaiian Islands, an alleged fugitive 
criminal was delivered up for an offense not 
mentioned in the treaty; the right being 
based on the ground of comity. It was 
declared in that case that the policy of the 
government of the Hawaiian Islands is to 
deny the right of asylum to criminals, and 
they will be surrendered either without treaty 
or demand. If the representative of the 
country whence the arrested fugitive fled 
refuses to accept such surrender, such fugitive 
will be expelled from the islands or delivered 
up for transportation to any armed vessel of 
his nation. 

Prior to the treaty obligation the United 
States had uniformly refused to deliver up 
criminals, contending that it is a right which 
has no existence without, and can only be se- 
cured, by a treaty stipulation.* 

While the American Colonies were subject 
to the British Crown, attention to common in- 
terest and protection, and the fact that the 
obligation of surrender appeared so imper- 
fect, induced many of them to enter into 
compacts for the reciprocal delivery up of 
fugitives from justice.™ And when the col- 
onies separated from the mother country, de- 
clared their independence and adopted arti- 
cles of confederation, a clause was inserted 
therein providing for the mutual surrendering 
up of feeling criminals.” 

Puccioni, in an introductory paper, admits this to be 
an innovation upon the established doctrine, and upon 
the principles embodied in the laws on this subject of 
England, the United States, Holland and Belgium, but 
he claims that it is a conclusion to which the opinions 
of scientific men are tending, and that it rests upon 
the two-fold premises that the punishment ofcrime by 
a State is an inherent right, and that the preventing of 
this by another State is not a beneficial privilege. In 
a review by the learned editor of the American Law 
Review, it is suggested that “current thought in the 
United States and Canada is strongly tending toward 
the same conclusion.” 19 Am. Law Rev. 955. 

24 Reported in 7 Crim. Law Mag. 612. 

25 Wheat. Int. Law, 171; 1 Kent Com. (9th ed.) 39n.; 
1 Opinion Atty-Gen., 511; Heard on Habeas Corpus 
(2d ed.) 595; Kentucky v. Dennison, Gov. Ohio, 24 
How. (U. S.) 66; U.S. v. Davis, 2 Sumn. (U. 8.) 486; 
Taylor v. Tainton, 16 Wall. (U. 8.) 366; Art. of Dr. 
Spear, in 16 Alb. L. J. 444-448, where the question is 
very fully treated. Case of Daniel Washburn, 4 Johns. 
Ch. 106; Holmes v. Jennison, 14 Pet. 540; Hx parte 
Holmes, 12 Vt. 631; People v. Curtis, 50 N. Y. 821. 
See also Mr. Justice Miller’s comments in Rauscher’s 
Case, supra. 

% Winthrop’s Hist. of Mass., vol. II, pp. 121, 126; 
Commonwealth v. Deacon, 10 Serg. & R. (Pa.) 129. 

27 Arts. of Confed., art. IV; Kentucky v. Gov. of 
Ohio, 24 How. (U. S.) 66, 101, 102. 





In view of this uncertain and imperfect in- 
ternational principle, and of the necessity of 
punishing crime, which can only be done by 
the State whose laws have been violated 
(crimes being considered local in their nat- 
ure), most of the nations of the civilized 
world have entered into treaty stipulations, 
in which the crimes for which extradition is 
to be exercised are carefully and expressly 
enumerated, and the grounds upon which the 
demand is to be made and the corresponding 
obligations to deliver up are particularly and 
definitely stated. International statesman- 
ship and diplomacy have thus determined to 
establish a definite basis by which these re- 
ciprocal relations are to be directed and con- 
trolled. It is therefore apparent that the 
historical view of this subject is of the ut- 
most importance in considering the question 
herein suggested; and which view inevitably 
leads to the conclusion that the treaty should 
entirely control the exercise of this recipro- 
cal right, and no delivery should be made for 
crimes not enumerated therein. But, whether 
after a delivery for one crime has been made, 
the prisoner can be put on trial for another 
and different offense depends alone upon the 
interpretation of the treaty. 


The implied exemption established by the 
authorities, above cited, is largely based 
upon the historical view, just intimated, but 
especially upon the true construction of the 
treaty; contending that the extradition pro- 
ceeding is not general but special; that the 
treaty not only requires (1) that the demand 
should be made for a specified offense, but 
(2) that the particular offense should be 
proved, as pointed out in the treaty. These, 
it is insisted, are the essential elements. 
When these two facts concur, the accused is 
to be ‘‘delivered up to justice,’’ that is, he 
shall be tried for the offense in question. 
‘“*To suppose that under these provisions the 
extradited person could be tried for any 
other crime than that for which he was ex- 
tradited, would be to render nugatory all the 
provisions which confine the treaty, by nam- 
ing them, to specified offenses. The fact that 
the person is extradited only for the crime 
that has been prima facie proved against him, 
shows that the treaty would be equally 
evaded if he were tried for another offense 
included in the extradition treaty, or even for 
one of the same character, provided it was 
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not the identical case for which the proofs 
were adduced and to which they are applica- 
ble. The proceedings, indeed, on which the 
extradition is founded have been assimilated 
to an indictment by a grand jury.’’ * 

It may be argued that the prisoner may be 
prosecuted for any offense named in the 
treaty, although delivered upon demand and 
proof of another, yet not for an offense not 
therein specified ; thus the right of asylum in- 
tended by the treaty remains inviolable. 
This being granted, the argument that the 
express terms of the treaty, in requiring the 
particular offense to be specified and proved, 
would be thus ignored, is not answered. To 
urge this argument is to contend that the 
provisions of the treaty are obligatory alone 
on the State which makes the surrender; and 
that the alleged fugitive passes under the 
authority of the nation making the demand 
free from all the positive and specific require- 
ments, and just implications of the treaty 
under and by authority of which the transfer 
takes place. ‘‘A moment before he 1s under 
the protection of a government which has 
offered him an asylum from which he can 
only be lawfully taken under a very limited 
form of procedure, and a moment after he is 
found in the possession of another sov- 
ereignty by virtue of that proceeding, but 
divested of all the rights which he had a mo- 
ment before, and of all the rights which the 
law governing that proceeding was intended 
.to secure.”’ * 

“If, upon the face of this treaty, it could 
be seen that its sole object was to secure the 
transfer of an individual from the jurisdic- 
tion of one sovereignty to that of another, 
the argument might be sound; but as this 
right of transfer, the right to demand it, the 
obligation to grant it, the proceedings under 
which it takes place, all show that it is for a 
limited and defined purpose that the transfer 
is made, it is impossible to conceive the ex- 
ercise of the jurisdiction in such a case for 
another purpose than that mentioned in the 
treaty, and ascertained by the proceedings 
-under which the party is extradited, without 
an implication of fraud upon the rights of the 
party extradited, and of bad faith to the 


28 Letter of Hon. W. B. Lawrence, 14 Alb. L. J. 84- 
99. See argument of Judge Lowell, in 10 Am. Law 
Rev. pp. 617-625. 

2? Per Miller, J., in Rauscher’s Case, supra. 





country which permitted his extradition. No 
such a view of solemn public treaties between 
the great nations of the earth can be sus- 
tained by a tribunal called upon to give ju- 
dicial construction to them.’’ ® 

The opposite view is based mainly upon 
the ground that there is no express or im- 
plied limitation in the treaty of the right of 
the demanding country to try the person for 
the crime alone for which he was extradited ; 
and that once being within the jurisdiction of 
that country, no matter by what contrivance 
of fraud, or by what pretense of establishing 
a charge provided for by the extradition 
treaty, he may have been brought within the 
jurisdiction, he is, when there, liable to be 
tried for any offense against the laws, as 
though arrested there originally. Mr. Chief 
Justice Waite, in his dissenting opinion, in 
Rauscher’s Case, asserts that ‘‘a fugitive from 
justice has no absolute right of asylum in a 
country to which he flees; and if he can be 
got back within the jurisdiction of a country 
whose laws he has violated, he may be pro- 
ceeded with precisely the same as if he had 
not fled, unless there is something in the laws 
of the country where he is to be tried, or in 
the way in which he was got back, to pre- 
vent,’’ and as ‘‘the treaty under which he 
(Rauscher) was surrendered, has granted 
him no immunity, and therefore it has not 
provided him with any new defense,’’ and as 
the law of congress* ‘neither adds to the 
right of the accused, nor changes the effect 
of the treaty as a part of the law of the 
United States,’’ ‘‘he may be held for a crime 
other than that for which he was extra- 
dited.’’*’ These authorities also maintain 
that it is not for the prisoner to raise the 
question, but that if the plea is at all valid, 
it must be presented by the government of 
his asylum, it being deemed a question of 
good faith between the surrendering and de- 
manding sovereignties. 

Judge Lowell, in the article above referred 
to, answers this argument, as follows; ‘‘No 
doubt, if a case shows the absence of hon- 


3% Td. 

31 Rey. Stat. § 5275. 

® It is to be observed that Mr. Justice Gray, ex- 
pressly holds that this act of congress (§ 5275) clearly 
means that the accused “shall be tried only for the 
crime specified in the warrant of extradiction, and 
shall be allowed a reasonable time to depart out of the 
United States before he can be arrested or detained 
for another offense.” 
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esty from the beginning, the whole world cry 
shame upon the government which had been 
guilty of such fraud. But this is a very in- 
adequate view of the subject. Good faith is 
not asylum. It is no consolation to a man 
who is about to be hung for treason that the 
government honestly suspected him of hay- 
ing embezzled $5; nor is it an answer to the 
foreign government whose asylum has proved 
nugatory. The question is one of right, not 
of good faith, in a collateral matter. Be- 
sides, good faith in this connection means the 
good faith of Detective Bucket or Vidocq, a 
substance as evanescent as the domicile of a 
fugitive criminal.’’ 

VIII. Interstate Extradition. — While the 
decision in the Rauscher Case leaves the 
question under consideration no longer open, 
so far as it pertains to extradition between 
this country and Great Britain, yet, in view 
of the conflict in the decisions, concerning 
this question, as to extradition, under the act 
of Congress, between the States, a summary 
of the positions taken, will be given. 

One class of cases have sought to establish 
a distinction between the principles of inter- 
national and interstate extradition. These 
cases maintain that, while the rule may be 
sound that a criminal extradited from a 
foreign country can only be held for the 
crime for which he was surrendered, yet, as 
between the States of the union, no such rule 
is applicable, for the principles of inter- 
national and _ interstate extradition are 
essentially different.” 

State v. Stewart and Ham v. State® 
vigorously urge this distinction. To support 
this view, the Supreme Court of Wisconsin 
reasons that the interstate clause of the 
constitution was never intended for the ben- 
efit of fugitives, nor to enable them to escape 
just punishment for their offenses. On the 
contrary, it is argued, that it was intended 
to secure the apprehension of any who should 
escape the jurisdiction wherein his offense 
had been committed; that itis, in effect, a 
compact between the States upon a subject 
purely local, and as to which each would 


33 Rorer’s Interstate Law, 227; Noye’s Case, 17 Alb. 
L. J. 407; State v. Stewart, 60 Wis. 587; s. c., 5 Crim. 
Law Mag. 714; s. c., 30 Alb. L. J. 216; 8s. c., 19 N. W. 
Rep. 429; Spear on Extra. (2d ed.) 555; Ham v. State, 
4 Tex. App. 645. ‘ 

34 State v. Stewart, supra. 

35 Ham v. State, supra. 





otherwise have been an _ independent 
sovereignty, that in case any person charged 
with crime in one State fled into another, he 
should be apprehended and delivered up to 
justice. It is, in effect, a pledge from every 
other State to each of the others, incorporated 
into the organic law of the nation, that it 
would become, to a certain extent, an agency 
in the administration of the laws of every 
other State against crime.* 

Mr. Spear, in his work on Extradition, 
repudiates this distinction. He affirms that 
the essential principles of international and 
interstate extradition are the same, that they 
differ only as to details which do not affect 
their general character, that the theory upon 
which both proceed is that the jurisdiction 
thus acquired is special and not general.*” 

‘*To obtain the surrender of a man on one 
charge,’’ says Judge Cooley,® ‘‘and then put 
him upon trial for another, is a gross abuse 
of the constitutional compact. We believe 
it to be a violation also of legal principles. 
It is a general rule, that where, by compulsion 
of law, a man is brought within the jurisdic- 
tion for one purpose, his presence shall not 
be taken advantage of to subject him to legal 
demands or legal restraints for another pur- 
pose. The legal privileges from arrest, 
where one is in the performance of a legal 
duty away from his home, rest upon this 
rule, and they are merely the expression of 
reasonable exemption from unfair advantage. 
The reason of the rule applies to these cases. 
It should be held as it recently has been held 
in Kentucky,” that the fugitive surrendered 
on one charge is exempt from prosecution on 
another. He is within the State hy compul- 
sion of law upon a single accusation. He 
has a right to have that disposed of and then 
depart in peace.’’ 

The Supreme Court of Michigan, in the 
well considered case of Cannon, said that it 
could ‘‘not perceive any ground for the 
distinction.”’ In that case, Cannon was 
extradited from the State of Kansas, on the 


36 See further Browning v. Abraham, 51 How. (N. Y.) 
Pr. 172; In re Miller, 52 Vt. 609; Williams v. Beacon, 
10 Wend. 636; 2 Bish. Crim. Proc, § 2240; 14 Alb. L. 
J. 25, 26; 19 Cent. L. J. 22-24. 

37 Spear on Extra. (2d ed.) 569, 

38 Princeton Review for January, 1879, p. 176. 

89 Hawes’ Case, supra. 

4 47 Mich. 481; 3 Crim. Law Mag. 229. 
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charge of seduction, to the State of Michigan. 
After being brought to the latter State that 
charge was dismissed and he was arrested 
for bastardy. The defendant then applied 
for and obtained a writ of habeas corpus. 
Campbell, J., in speaking for the court, said: 
‘‘We do not think the consideration involved 
in this inquiry has any especial connection 
with State pride or State comity. The State 
of Michigan has no legal power to demand, 
and the State of Kansas has no legal power 
to deliver up any persons but those charged 
as fugitive criminals. The constitutional 
safeguards on this subject concern the indi- 
vidual’s liberty and not merely the State’s 
dignity, and no one holds his liberty subject 
to State comity or on any less tenure than 
constitutional right. Can aperson who has 
been demanded for prosecution as a criminal; 
and who could not have been demanded on 
any other ground, be arrested after arriving 
here, on a different complaint, and have his 
original accusation dropped by the same 
prosecuting authority? If the requisition 
had been made for an expressly fraudulent 
purpose and with no expectation of the 
prosecution of the crime which was its pre- 
text, we do not think any department of the 
government could sanction such a use with- 
out the plainest perversion of justice. No 
ingenuous reason could remove from such a 
transaction the disgrace which no decent 
commonwealth could afford to incur. It 
does not seem to be very clear to us that it 
would be much less fraudulent in law or 
wrong in fact to take advantage of such an 
extradition for a similar purpose, when it is 
discovered it never ought to have been 
demanded, and was obtained on insufficient 
grounds.’’#! 
Evucene McQuinn. 


4 The decision is founded upon the principles 
announced in Commonwealth v. Hawes, 13 Bush 
(Ky.), 697. The article of the United States constitu- 
tion, under which extradition between the States is 
authorized, is art. 1V,§ 2, This is supplemented and 
regulated by § 5278, Rev. Stat. U.S. ‘For all national 
purposes, embraced by the federal constitution, the 
States and the citizens thereof are one, united under 
the same sovereign authority and governed by the 
same laws,’ but “in all other respects the States are 
necessarily independent of each other.” Buckner vy. 
Finley, 2 Pet. 586; R. I. v. Massachusetts, 12 Pet. 657, 
720; Lane County v. Oregon, 7 Wall. 71, 76; The 
Collector v. Day, 11 Wall. 113, 125. The States then, 
bring wholly separate and distinct, and independent, 
as to the enforcement of local criminal laws, the 





STATUTE OF LIMITATIONS — PERSONAL DE- 
FENSE — REDEMPTION: BY SECOND MORT- 
GAGEE. 


SANGER V. NIGHTINGALE. 





Supreme Court of the United States, May 23, 1887. 


1. Section 6 of the Georgia statute of limitations, of 
March 16, 1869, affords a defense that is personal to 
the debtor. When foreclosure proceeding are had 
upon a first mortgage barred by that section of the 
statute, and the mortgagor omits to plead or set up 
the statute in defense, a second [mortgagee, who was 
not made a party to the foreclosure proceedings and 
who was not in possession of the premises at the time, 
cannot, in proceedings to redeem the premises from 
the purchaser at the foreclosure sale, impeach the 
first mortgage on the ground that it was barred by the 
statute at the time it was forclosed. 


2. The facts of the case examined and held not to 
sustain a charge of fraudulent collusion on the part 
of the mortgagor and first mortgagee to defeat the 
security of the second mortgagee. 


Appeal from the circuit court of the United 
States for the southern district of Georgia. 

Mr. Justice MILLER, delivered the opinion of 
the court: 

This is an appeal from the circuit court of the 
United States for the southern district of 
Georgia. The decree from which this ap- 
peal is taken, dismissed a bill brought by Wil- 
liam H. M. Sanger, the appellant, to foreclose 
a mortgage. This bill was brought against 
William Nightingale, as executor of Phineas M. 
Nightingale, his father, Mrs. Ellen D. Nightin- 
gale, the widow, and John K. Nightingale and 
others, children of Phineas, deceased, the maker 
of the original mortgage. Sanger, the plaintiff 
below, was a citizen of New York, and the other 
parties were mainly citizens of the State of 
Georgia. This mortgage was made in the city of 
New York, on December 6, 1869, by Phineas M. 
Nightingale, who was a resident of Georgia. It 
conveyed to Sanger, the appellant, certain prop- 
erty in the State of Georgia, known as ‘‘Camber’s 
Island,’’ in the Altamaha river. Three notes of 
$10,000 each accompanied the mortgage, payable, 
respectively, in one. two, and three years, with 
semi-annual interest at the rate of 7 per cent. per 
annum. It was to secure the payment of these 
notes that the mortgage was made, and it was 
duly recorded January 28, 1870, after having been 
properly acknowledged. No money was ever 
paid upon this mortgage, either by way of prin- 
cipal or interest. Nightingale, the mortgagor, 
died in April, 1873, and William Nightingale be- 
came the executor of his will. 





arguments urged in State v. Stewart, supra, would 
seem to be without force, and the difference in prin- 
cipal between international and interstate extradition, 
as to the question under consideration, appears to be 
not well founded. See further Spear on Extra. (2d ed.) 
548 et seq. 
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There were several mortgages on this property 
prior to the one to the plaintiff, which were prop- 
erly recorded so as to constitute notice to Sanger, 
as well as to all other subsequent pnrchasers or 
incumbrancers. When Sanger came to file his 
bill to foreclose his mortgage, which he did April 
8, 1883, it became necessary for him to bring these 
mortgages to the attention of the court. The 
principal and only one of them, as to the case pre- 
sents itself to us, which is necessary to be consid- 
ered, was one made by Nightingale on January 30, 
1855, to Charles Spalding, which included Cam- 
ber’s Island, and a very large amount of landed 
estate besides, as well as some one hundred and 
twenty slaves residing upon the estate so mort- 
gaged. This mortgage had been assigned, for the 
consideration of $100,000, by Spalding to Edmund 
Molyneux, who afterwards died, and his widow 
and heirs had removed to England. The execu- 
tor of the estate of Molyneux had taken judgment 
against Nightingale before his death fcr the sum 
due on the bonds secured by the mortgage to 
Spalding, and he had also foreclosed the mort- 
gage of Nightingale to Spalding, the property had 
been sold, and a deed made by the sheriff under 
that sale to William Nightingale, son of Phineas. 
All this occurred in the life-time of the latter. 

The bill of complaint of Sanger assails this pro- 
ceeding by which the mortgage to Spalding was 
foreclosed, and the title of the property came into 
the hands of William, as the result of a fraudu- 
lent combination on the part of Phineas M. Night- 
ingale, his debtor, and William Nightingale, as 
representing the children of Phineas M. Nightin- 
gale, Mrs. Molyneux, and the executor of Moly- 
neux, to defraud him of his just claims under the 
mortgage of December, 1869. In reciting the 
means by which this fraud was carried out, he 
says that Phineas M. Nightingale, the mortgagor 
in both mortgages, conveyed on July 21, 1870, to 
Mrs. Molyneux, the widow and real party in in- 
terest as their or devisee of Molyneux, then dead, 
a tract of land known as ‘‘Dunginess,’’ which was 
received by Mrs. Molyneux and intended by 
Nightingale to be a complete satisfaction of the 
Spalding mortgage. He further asserts that the 
Spalding bonds and mortgage were then turned 
over to P. M. Nightingale, either by a written as- 
signment, or accompanied with an indorsement 
showing that they were satisfied; that P. M. 
Nightingale afterwards procured this mortgage to 
be foreclosed, and Camber’s Island sold under it, 
and bought in by his son William without any 
consideration being paid for it, and solely for the 
purpose of cutting off the right of Sanger under 
his mortgage. 

The answer of the Nightingales denies this 
combination and fraud, and by way of explana- 
tion says that Dunginess was received by Mrs. 
Molyneux at the sum of $25,000, credited on the 
Spalding mortgage; that a question at that time 
existed as to how far the loss of the slaves who 
had been emancipated, which were included in 
the mortgage of Nightingale to Spalding, and the 





consideration of which was the land and negroes 
mortgaged, would be treated as a failure of con- 
sideration; that this question was also settled at 
the time that Dunginess was conveyed to Mrs. 
Molyneux, and that an adjustment of that matter 
was made by which, after the receipt of the deed 
of conveyance of Dunginess, it was agreed that 
the sum of $51,250 remained due upon that mort- 
gage. They denied all combination to defeat the 
plaintiff in his mortgage. They asserted that the 
foreclosure of the mortgage was a bona fide at- 
tempt to enforce the collection of the remaining 
sum of $51,250, and that William Nightingale 
gave his note for the sum of $30,000 for which the 
property was sold. 

The plaintiff afterwards filed an amended bill, 
in which he adopted the version of the settlement 
between Mrs. Molyneux and Phineas M. Nightin- 
gale, by which Dunginess was received as part 
payment only, and the mortgage was foreclosed 
for the remaining sum, after deduction for the loss 
of the slaves, the balance of the bonds remaining 
unpaid. But, in regard to the foreclosure pro- 
ceedings on that mortgage, he says that, at the 
time they were instituted, the debt was barred by 
the limitation law of March 16, 1869, of the gen- 
eral assembly of Georgia, and that at the time the 
bonds and mortgage on which that proceeding 
was instituted were taken by the children of said 
Phineas M. Nightingale, by the assignment and 
transfer of the executor of the Molyneux estate, 
the said bonds and mortgage were all past due, 
and barred by said act of 1869. He further avers 
that the failure of said Phineas to plead the stat- 
ute of limitation in bar of the foreclosure does not 
and cannot affect the right of the complainant to 
now avail himself of said statute of limitation. 
He then requests the court to decree the said fore- 
closure void, by virtue of said limitation law, 
against the claim and right of complainant. 

Two questions are thus presented for considera- 
tion on the pleadings in the case. The first of 
these may be said to be this plea of the statute of 
limitation; the second, the question of actual 
fraud in the foreclosure of the Spalding mortgage, 
and the transfer of title thereby to the children of 
Phineas M. Nightingale. 

As regards the statute of limitations, it is ob- 
servable that the foreclosure suit was brought in 
the name of Spalding, the original mortgagee, for 
the use of Johnston, administrator of the estate of 
Molyneux, for reasons explained by the attorneys 
who brought it. The suit was against Phineas 
M. Nightingale himself, who lived until the whole 
proceeding was ended and the property sold, and 
who died a few months afterwards. The proper, 
if not the only, time and place that this statute of 
limitations could have been pleaded was in that 
suit. Nightingale himself, who was the debtor 
and was ir possession, had no equitable defense 
against the debt for which a judgment at law had 
been already obtained against him in one of the 
courts of Georgia, did not plead the statute of 
limitations. It would hardly be insisted by any- 
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body that he was under any personal, legal, or 
moral obligation to plead that statute. He had 
obtained from Mrs. Molyneux a very favorable 
settlement of a debt of over $100,000. Dunginess, 
which was accepted at the price of $25,000, is, 
stated in the oral testimony to have been sold not 
long afterwards for $15,000. The value of ‘the 
slaves was adjusted on some fair basis, and cor- 
responding deduction was made on that account, 
so that the sum of $51,250, which was yet due on 
the mortgage, was in every sense an honorable 
and just debt which Nightingale owed to the es- 
tate of Molyneux, and a plea of the statute of lim- 
itations to that debt, if it could have been sus- 
tained after the payments made upon it within 
the period of limitation, would have been an un- 
just exercise of his right to make such a plea, 
which could only result in favor of the plaintiff, 
Nightingale. 

The right to plead the statute of limitations has 
been always held to be a personal privilege, of 
which the debtor could avail himself or not, as he 
might choose. See Pittman’s Adm’x v. Elder, in 
the Supreme Court of Georgia, March Term, 1886. 
It is true there are some authorities which go to 
show that a purchaser with the legal title, whose 
right accrued subsequent to the debt which may 
be barred by the statute, can also avail himself of 
the statute when he is sued to foreclose this equity 
of redemption. While this proposition is not un- 
disputed, the cases in which this privilege has 
been sustained by the courts of Georgia are those 
in which the party setting it up has become the 
owner of the title or the entire equity of redemp- 
tion, or has been found in possession of the mort- 
gaged property. And in the case of Ewell v. 
Daggs, 108 U. S. 143, 2S. C. Rep. 408, this court 
said that, though the subsequent purchaser might 
set up the plea of the statute, the plea must show 
that the action is barred as between the parties to 
the debt, because, as the owner of the equity of 
redemption, it is that debt he has to pay. 

The statute of limitations applicable to this case 
is § 6 of the act of March 16, 1869 (Pamph. Laws 
Ga. 1869, p. 133), which reads as follows: ‘*That 
all other actions upon contracts, express or im- 
plied, or upon any debt or liability whatsoever to 
the public, or a corporation, or a private individ- 
ual or individuals, which accrued prior to first of 
June, 1865, and are not now barred, shall be 
brougbt by first of January, 1870, or both the right 
and right of action to enforce it shall be forever 

This being a law of the State of Georgia, we 
must follow its construction by the courts of that 
State, so far as it has been construed. It is said 
in the argument in this case, but not much in- 
sisted upon by the plaintiffs, that this is a per- 
emptory discharge of the debt, and is not a mere 
statute of limitations, which, to be available, must 
be pleaded, as is the case with other limitation 
acts. ‘The proposition is that the statute in effect 
destroys the right of action, but this doctrine has 
been overruled repeatediy by the Supreme Court 





of Georgia, in which it had been held to be an or- 
dinary statute of limitations. See George v. 
Gardner, 49 Ga. 441, 449; Harris v. Gray, Jd. 585. 
In Parker v. Irwin, 47 Ga. 405, it was decided that 
the pleading of the statute was only a personal 
privilege of the debtor, and that to avail himself 
of the statute he must plead it. See also Baker 
v. Bush, 25 Ga. 594. 


The mortgage of real estate in Georgia does not 
take the title to the property. The mortgage is 
only a security for the debt for which it is made. 
The title remains in the mortgagor. The cases in 
that State, as already intimated, go no further 
than to hold that a purchaser of the legal title, or 
possibly a mortgagee in possession, may, when 
sued, plead the statute of limitations as a defense 
to a prior debt or mortgage or incumbrance made 
by the holder of the legal title. 

In the case before us Sanger never had the pos- 
session, never had the legal title, and, as he was 
no party to the foreclosure proceedings, which he 
now contests, he simply stands upon such rights 
as his mortgage lien gives him against Nightin- 
gale. It is difficult to see from what stand-point 
he, in this suit, in which he is complainant, seek- 
ing to foreclose his own mortgage, can set up the 
statute oflimitations, not as a defense—for he is 
not sued, and nobody is troubling him about his 
claim—but as a positive weapon to set aside and 
annul in this collateral proceeding the decree of a 
court of competent jurisdiction, with proper par- 
ties before it, which foreclosed a mortgage prior 
in time and equal in equity to his, under which 
the property was sold and passed into other hands. 
Certainly the court which rendered that de- 
cree had jurisdiction of the property and of 
Nightingale, the defendant, who was in pos- 
session, and who had the legal title. It is equally 
as certain that whether Nightingale ought to 
have pleaded the statute or not, he did not do so, 
and it is now too late to set it up as a defense to 
that suit. If Nightingale himself had made that 
plea, it is difficult to perceive how he could have 
avoided the effect of part payment by the trans- 
fer of Dunginess and an acknowledgment of the 
debt by the settlement under which it was ad- 
justed at $51,250, as a sufficient answer to the 
plea of the statute of limitations. We suppose, 
though no authorities are cited on the subject, 
that the law of Georgia, like that of other States, 
admits of such evidence as payment, acknowledg- 
ment of the debt, and agreement to pay, as being 
a sufficient reply toe the statute of limitations. 
How Nightingale could have pleaded the statute 
successfully under such circumstances we do not 
see. In short, we see no way, in accordance with 
any known principles of dealing with the statute 
of limitations, that the plaintiff can, in this col- 
lateral proceeding, make use of the statute asa 
positive weapon of attack to set aside a decree 
rendered by a court of competent jurisdiction, 
with proper parties before it, under which the 
title has passed by a judicial sale of third persons. 

In regard to the other proposition, that the 
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whole proceeding was the result of a fraudulent 
combination to cut off and defeat the claim of the 
plaintiff, we have a little more difficulty. There 
are many circumstances of suspicion in the trans- 
action. There is no very satisfactory account of 
anything being paid by the Nightingales for the 
purchase of Camber’s Island under that decree of 
foreclosure. There is no very clear account of 
how the bonds and mortgage, under which that 
decree was made, came into the possession of 
William Nightingale and his brothers and sisters. 
When the purchase was made, William Nightin- 
gale gave his note for $30,000, payable to the or- 
der of the attorneys who foreclosed the mortgage. 
It is nowhere shown that this note was ever paid. 
It is not claimed that it was ever paid in fact; nor 
is it shown what became of it. It is stated by the 
attorneys that the mortgage was foreclosed in 
the name of Spalding, for the use of George H. 
Jobnston, administrator of Edward Molyneux, 
and that the note for the purchase money was 
taken to the solicitors as a means of distributing 
it to those who might be entitled to it. The at- 
torneys seem to have been satisfied that the trans- 
fer of the original mortgage and bonds to the 
Nightingales, the children of Phineas M. Night- 
ingale, extinguished this note, and, if there were 
any Clear and satisfactory account of how the 
junior Nightingales became possessed of the 
bonds and mortgage, this might explain the 
whole matter. 

The attempt to do this is rather a lame affair. 
It is said that the title of Phineas M. Nightingale 
to Dunginess was brought into doubt by an ex- 
amination of some papers under which he held it, 
which raised a question whether he had anything 
more than a life estate in that property, the title 
of which after his death descended to his chil- 
dren, and therefore Mrs. Molyneux would have no 
title to Dunginess when he died. A paper is 
produced which professes to be a quitclaim con- 
veyance by the children of Nightingale to Mrs. 
Molyneux. ‘This conveyance is set up as the con- 
sideration on which Mrs. Molyneux, or the ad- 
ministrator of her husband’s estate, transferred 
the remaining part of the debt due on the original 
mortgage to the children of Phineas M. Nightin- 
gale. 

But it must be confessed that the whole of this 
proposition is involved in obscurity. Where this 
paper came from, whether it was ever delivered 
to anybody, or how it came to be executed, are 
questions which are wholly unexplained by any 
part of the paper, or by anybody who seems to 
know anything about it. If the other defenses to 
the charges of fraud and conspiracy in the fore- 
closure of the Spalding mortgage and the pur- 
chase of the estate were not better sustained than 
this, we should be very much inclined to reverse 
the decree on that branch of the subject. But it 
is very clear that the setilement and adjustment 
by which the elder Nightingale conveyed Dungi- 
ness, at a consideration of $25,000, to Mrs. 
Molyneux, and by which an adjustment was at 





the same time made of the claim for the failure of 
consideration by reason of the emancipation of 
the slaves, and the sum of $51,250 found to be 
due and unpaid on the mortgage, was a fair and 
honest transaction; nor is anything to be found 


which impeaches the proceedings for the fore- 


closure of the mortgage for the remainder of the 
debt. The proceedings in this case were fair and 
open, and according to the laws of the State of 
Georgia. Nothing hindered the attorneys who 
conducted these proceedings from accepting Wil- 
liam’s note for $30,000 as a proper consideration 
for the purchase money and for the sheriff’s deed, 
which was made to him. It is nowhere asserted 
that the property was worth more than this $30,- 
000. Up to this point there is no reason to com- 
plain of any improper exercise of power on the 
part of the owners of the mortgage, or of the con- 
duct and proceedings for its foreclosure in the 
courts of Georgia. 


Now, whatever arrapgement may have after- 
wards been made between Mrs. Molyneux, or the 
administrator of the Molyneux estate, and the 
Nightingales, by which this note was either sat- 
isfied by the quitclaim conveyances referred to of 
Dunginess, or was absolutely remitted as a 
gratuity to the children of the senior Nightingale, 
is a matter of which Sanger had no right to com- 
plain. The debt was a just debt. The decree 
was an honest decree, and the proceeds of it be- 
longed to the estate of Molyneux, either to the 
widow, the administrator, or devisees, if there 
was a will. 


It is stated here, and it seems the most probable 
solution of the matter, that in addition to this 
quitclaim of the heirs of Nightingale of Dungi- 
ness, that Mrs. Molyneux, who was the principal, 
if not the sole devisee under her husband’s will, 
had become attached to the family of the Night- 
ingales while they resided in this country, and 
was willing that the debt due to her should be 
used as a means of securing to the children the 
family homestead. She had a right to do this. 
It was her property. She had the right to select 
whether she would give it to Sanger or to these 
children. In no event, that we can see, was San- 
ger injured by the transaction. If, however, he 
had any right to complain, if there was any 
wrong done him, it was not in the proceedings 
by which the decree was obtained, and that de- 
cree must be held to remain valid under all cir- 
cumstances. 


If Sanger had brought his bill to merely set 
aside the sale under that decree, and proposed to 
redeem or pay the amount of the decree, there 
might be some reason to consider his claim, be- 
cause up to the rendition of the decree everything 
was fair and right. If the sale were set aside, the 
decree would remain, and he could not under 
such a bill do anything but pay the money due 
on that decree, and then proceed to sell for his 
own debt. This he does not seem to have con 
templated, perhaps for the reason that the prop- 
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erty is not worth the debt, or half the debt, for 
which that decree was rendered. 

On the whole case, we are of opinion that the 
decree of the circuit court must be affirmed. 


NotTe.— The Statute of Limutations a Personal 
Defense.—The statute of limitations as a defense to 
actions not possessory in their nature, is the personal 
privilege of the contractor or tort-feasor.1 A defend- 
ant entitled to avail himsel of the defense of the stat- 
ute of limitations can do so only by setting up the 
facts establishing the defense in a pleading,? or by 
calling the attention of the court to them by de- 
murrer when they appear upon the pleadings of his 
adversary.2 Where the defense is not taken by plead- 
ing or demurrer it is waived. 

A plea of statute of limitations is not a plea to the 
merits, and hence is not amendable, and cannot be 
pleaded after rule day.’ 

The rule that the defense of the statute of limita- 
tions is strictly personal to the contractor or tort- 
feasor is subject to some exceptions. Thus, an ex- 
ecutor or administrator may set up the statute to a 
cause of action barred in the life-time of the deceased.® 
So may an assignee in bankruptcy or in a general as- 
signment.’? A subsequent attaching creditor who has 
obtained to defend against a prior attaching creditor 
may set up the statute of limitations. A second 
assignee of a chose in action cannot defeat the claim 
of the prior assignee by setting up that the chose in 
action is barred by the statute of limitations.® 

The Defense of the Statute of Limitations by an 
Executor or Administrator.—It is optional with an 
executor or administrator whether he will set up the 
defense of the statute in a proceeding against himself 
alone to recover a claim due from the estate. But 
where a decree has been obtained for the administra- 
tion of an estate in equity, the heirs, legatees or any 
one interested may set up the statute of limitations to 
any claim presented against the estate,!! except the 
claim upon which the bill for administration was 
founded.” Ina proceeding to subject the real estate 
of the deceased to the payment of his debts, the heirs 
or devisees may set up the defense of the statute of 
limitations, although the executor or administrator 
refuses to do so. Soin proceedings by the adminis- 
trator to have the residue of the proceeds of a fore- 


1 Wood Lim. of Actions, § 41; Grattan v. Wiggins, 23 
Cal. 16; Lord v. Morris, 18 Cal. 482; Dawson v. Callaway, 
18 Ga. 573. 

2 Borders v. Murphy, 78 Ill. 81; Parker v. Irwin, 47 Ga. 
405 ; Belleville Sav. Bank v. Winslow, 30 Fed. Rep. 481. 

8 Moulton v. Walsh, 10 Iowa, 361; Davenport v. Short, 
17 Minn. %4; Grattan v. Wiggins, 23 Cal. 16. 

4 Pegram v. Stoltz, 67 N. C. 144; Inhabitants of W. Ho- 
boken v. Symes (N. J.), 9 Atl. Rep. 780. 

5 State v. Green, 4 G. & J. (Md.) 381; Nelson v. Bond, 1 
Gill (Md.), 218; Reed v. Clark, 3 McLean C. C. 480. 

6 Wood Lim. of Actions, § 188. 

7 Wood Lim. of Actions, § 202. 

8 Sawyer v. Sawyer, 74 Me. 579. See also New Orleans, 
etc. Co. v. Beard, 16 La. Ann. 845. 

9 Olarke v. Hogeman, 13 W. Va. 718. 

10 Willcox v. Smith, 26 Barb. 316; Norton v. Frecker,1 
Atk. 524; Hill v. Walker, 4 K. & J. 166; Lewis v. Rumney, 
L. R. 4 Eq. 4651. 

ll Briggs v. Wilson, 5 DeG. M. & G. 12; Oates v. Lilly, & 
N. C. 643. 

12 Briggs v. Wilson, 5 DeG. M. & G. 12. 

18 Peck v. Wheaton’s Heirs, 1 M. & Y. (Tenn.) 8568; Skid- 
more v. Romaine, 2 Bredf. (N. Y.) 122; McKinlay v. 
Gaddy, 2 8. E. Rep. 497. 





closure sale applied to the payment of debts, an heir 
may set up before the master, upon a reference, that 
some of the debts have been barred by the statute of 
limitations.4 ; 

The Right of Persons Claiming under the Mort- 
gagor to set up Defenses to the Foreclosure which are 
Personal to the Mortgagor.—The general rule is that 
a purchaser of the mortgaged property, who assumes 
the mortgage debt, either as between himself and the 
mortgagee, or between himself and his vendor, is pre- 
cluded from setting up defenses to a foreclosure of 
the mortgage which are personal to the mortgagor. 
But where the purchaser pays the full price demanded 
for the property, without assuming the mortgage 
debt, and without being allowed any deduction from 
the purchase price by reason of such debt, he may set 
up in a foreclosure suit by the mortgagee defenses 
personal to the mortgagor. Thus, it has been held 
that a purchaser assuming the mortgage debt may not 
set up failure of or want of consideration in defense to 
a foreclosure suit by the mortgagee. So, also, he is 
precluded from setting up fraud practiced upon the 
the mortgagor in obtaining the mortgage.!6 Under 
the statute of Indiana, avoiding contracts of guaranty 
executed by a married woman, the defense of cov- 
erture is purely personal. Hence, the purchaser of 
the equity of redemption of mortgaged premises to 
secure a note in which the wife of the maker joined as 
surety, cannot set up the defense of coverture to de- 
feat a foreclosure.!’ 

The defense of usury is also personal, and cannot be 
set up in defense to a foreclosure suit by a purchaser 
who assumed the mortgage debt.18 

But a purchaser who is not allowed the mortgage 
debt upon the amount of the purchase price, may set 
up the defense of usury ina proceeding to foreclose 
the mortgage.19 

In some cases it has been held that a grantee, by 
quitclaim deed of a mere equity of redemption, in the 
absence of evidence as to whether the mortgaged debt 
was assumed or not, is not entitled to set up defenses 
personal to the mortgagor.” 

It is generally held that a second mortgagee cannot 
set up the defense of usury, although joined as a party 
defendant to the foreclosure proceeding, where the 
mortgagor omits to do so.21 Where the second mort- 


14 Partridge v. Mitchell, 3 Edw. (N. Y.) Ch. 180. 

5 Price v. Pollock, 47 Ind. 362; Freeman v. Auld, 44 N. 
Y. 50. 

16 Fairfield v. McArthur, 15 Gray (Mass.), 526. See Fos- 
ter v. Wightman, 123 Mass. 100. 

17 Bennett v. Mattingley, 10 N. E. Rep. 299. 

18 Ersley v. Sloan, 116 Ill. 391; Sullivan Savings Insti- 
tution v. Copeland (Iowa), 32 N. W. Rep. 95; Studebaker 
v. Marquardt, 65 Ind. 341; Pennell v. Boyd, 83 N. J. Eq. 
190; Green v. Kemp, 13 Mass. 515; Shufelt v. Shufelt, 9 
Paige (N. Y.), 187; Miners’ Trust Co. Bank v. Roseberry, 
81 Pa. St. 309. 

19 Maher v. Laufroni, 8 Ill. 5183; Brooks v. Avery, 4 N. 
Y. 255; Berdan v. Sedgwick, 44 N, Y. 626; Pearsall v. 
Kingsland, 3 Edw. (N. Y.) Ch. 195; Union Bank, ete. v. 
Bell, 14 Ohio St. 200; Brolasky v. Miller, 9 N. J. Eq. 807. 

20 Green v. Kemp, 13 Mass. 515; Shufelt v. Shufelt, 9 
Paige (N. Y.), 187; Pennell v. Boyd, 33 N. J. Eq. 190. 
Contra; See Gunnison v. Gregg, 20 N. H. 100. 

21 Ready v. Huebner, 46 Wis. 692; Darst v. Bates, 92 Ill. 
493; Frost v. Sleuw, 10 Iowa, 491; Hollingsworth v. 
Swickard, 10 Iowa, 385; Huston v. Stringham, 32 Iowa, 
418; Loomis v. Eaton, 32 Conn, 550; Pritchett v. Mitchell, 
17 Kan. 355; Farmers’, etc. Bank v. Kimmel,1 Mich. 8&4; 
Lee vy. Feamster, 21 W. Va. 108, Contra; Union, etc. Sav- 
ings Institution v. Clark,59 How. (N. Y.) Pr, 841; Thomp- 
son v. Van Vechten, 27 N. Y. 568. 














XUM 


Vou. 25. 


. 


THE CENTRAL LAW JOURNAL. 279 








gage is expressly subject to the first, the second mort- 
gagee cannot take the defense of usury.?2 

The Defense of the Statute of Limitations by a Pur- 
chaser of the Equity of Redemption or Second Mort- 
gagee.—In Lord v. Morris,?3 it was held that, where a 
mortgagor mortgaged the equity of redemption after 
the statute of limitations had run upon the first mort- 
gage, the second mortgagee could not set up the 
statute in defense to foreclosure proceedings by the 
first mortgagee, to which he was made a party, and 
that the right to forclose could not be revived as 
against him by a subsequent promise upon the part of 
the mortgagor. 

In Grattan v. Wiggins,*4 it was held that a grantee 
of the equity of redemption could not set up the stat- 
ute of limitations in a foreclosure suit by the mort- 
gagee.2 Louis M. GREELEY. 


22 Sands v. Church,6 N. Y. 347. The following cases 
hold that a judgment creditor may set up usury in a 
foreclosure suit by the mortgagee of the judgment 
debtor. Cummings v. Wise, 6 N. J. Eq. 73; Dix v. Van 
Wyck, 2 Hill (N. Y.), 522. The following cases hold that 
he cannot: Baskins v. Calhoun, 45 Ala. 582; Fenno v. 
Sayre,3 Ala. 458; Carmichael v. Bodfish, 32 Iowa, 418; 
Bensley v. Hornier, 42 Wis. 631. 

23 18 Cal. 482. 

24 23 Cal. 16.‘ 

25 See Ewell v. Daggs, 108 U. S. 143. 





AGENCY — PURCHASE BY AGENT OF PRINCI- 
PAL’S DEBT—DESCENT—PROMISSORY NOTE 
INDORSEMENT—COLLATERAL—CONSIDERA- 
TION. 


NOYES V. LANDON. 





Supreme Court of Vermont, August 5, 1887. 


1. Agency—Purchase of Principal’s Debt by Agent. 
—One who is embarrassed procured the assistance of 
an agent, promising to pay his expenses and for his 
services. The agent bought principal’s draft at a dis- 
count of $800, but did not disclose the fact of the dis- 
count to his principal, who paid expenses and com- 
missions, and gave his note for the full amount of the 
draft and secured them by a mortgage. Held, that 
the facts proved the agency, that the discount should 
enure to the principal, and that the consideration of 
the notes had failed to the amount of the discount. 


2. Promissory Notes — Indorsement —Collateral — 
Consideration.—When such notes not yet due are as- 
signed as collateral security to a third person, who 
has no notice of any equity, the title thereof vests in 
him, clear of all equities, for failure of consideration. 


Royce, J., delivered the opinion of the court: 

It appears, from the report in this case, that, 
previous to May, 1865, the defendant E. H. 
Landon and one J. G. Rockwell had been in part- 
nership in the business of buying and selling farm 
produce, and that, in the course of their business, 
they had drawn on Demorest & Simonds for 
$5,055.17, and that the draft had been discounted 
by the Old Bank of Burlington; that Rockwell & 
Landon became financially embarrassed, and, 
when said draft was about maturing, they called 





on O. A. Burton, the payee of the notes herein- 
after referred to, to assist them in their financial 
trouble, and agreed to pay him liberally for his 
time, trouble, and expense in so assisting them; 
that the liabilities of Rockwell & Landon were so 
arranged between themselves that it became the 
duty of Landon to pay said draft; that Burton, in 
the interest of Landon, endeavored to have the 
Bank of Burlington take the notes of Landon. se- 
cured by mortgage, in payment of said draft, 
which the bank declined to do; that June 10, 1865, 
Burton purchased said draft of the bank for the 
sum of $4,200, which was $855.17 less than the 
amount due upon it; that August 14, 1865, the 
parties met, and the question as to how much 
Burton was going to charge for his services, ex- 
penses, and trouble was talked over, and the in- 
terest was figured by Burton on said draft at its 
face value, and $600, the amount charged by Bur- 
ton to Landon as his proportionate share for his 
services, time, trouble, and expenses was added, 
and Landon then executed his notes to Burton for 
the amount so found to be due, and secured the 
same by a mortgage that day executed by him- 
self and his wife; that Landon did not then know 
that Burton purchased said draft at a discount of 
$855.17, but supposed that he paid what appeared 
to be due upon it; that Landon and Burton had 
several meetings subsequent to that date, and pre- 
vious to January 17, 1882, at whivh the interest on 
said notes was computed, and application of pay- 
ments was made; that January 17, 1882, the par- 
ties again met, the interest was computed, and 
conversation was had about the entire transac- 
tion, and Landon then claimed that Burton 
charged him rather too high for his services in 
1865, and something was said about making some 
deduction from the amount that appeared to be 
due; that Burton asked Landon what would be 
satisfactory to him, and he replied, ‘“Throw off 
$466.90, which will make it even $6,000, and put 
it into twelve notes of $500 each, payable yearly ; ” 
that Burton asked him if that would settle the 
whole matter, and he replied that it would, and 
thereupon the twelve notes and the mortgage 
sought here to be foreclosed were executed; that 
the $855.17 discount obtained by Burton upon the 
purchase of the draft, and the $600 charged by 
him for his time, trouble, and expenses, and the 
interest on the same, formed a part of the consid- 
eration for said notes; that said notes were made 
payable to the order of O. A Burton, one January 
17, 1883, and the rest yearly thereafter; that at 
some time previous to October, 1883, Noyes, the 
petitioner, had indorsed notes made by said Bur- 
ton, and payable to the savings bank at Burling- 
ton, for $19,000, and that in May, 1885, he paid 
said notes; that in October, 1883, Burton 
turned out and transferred to said Noyes eleven 
of said Landon notes, and in the early part of the 
winter of 1884 the other of said notes, as collateral 
security for such indorsements; that Noyes noti- 
fied Landon, April 10, 1884, that he held said 
notes; and that Noyes had no notice of any claim 





280 


THE CENTRAL LAW JOURNAL. 





No. 12. 








by Landon that they were tainted with usury or 
fraud until March 20, 1885. 

The defendants claim that the arrangement 
made with Burton in 1865 constituted him the 
agent of Rockwell & Landon, and that what he 
did in the purchase of the draft from the Burling- 
ton bank was done as their agent, and that the 
discount he procured, of $855.17, inured to their 
benefit; and that inasmuch as that sum entered 
into and formed a part of the consideration of the 
notes described in the mortgage, it, with the in- 
terest that has accrued upon it, should now be ap- 
plied as payment upon said notes. The petitioner 
claims that in the purchase of said draft Burton 
was not acting as the agent of Rockwell & Lan- 
don; that the discount he procured was for his 
own benefit; and that he is not accountable to 
Landon therefor. 

The first inquiry is to whether the arrangement 
made with Burton created the relation of princi- 
pal and agent. Rockwell & Landon were in 
financial trouble, and applied to Burton to aid and 
assist them, agreeing to pay him liberally for his 
time, trouble, and expenses in so aiding and as- 
sisting them. Burton acceded to their request, 
and thereupon went to work with them, and did 
what they thought was necessary to be done to 
extricate them from their financial troubles; and 
when his services were completed they paid him 
by including what he charged in the notes given 
to him. 


Agency is founded upon a contract, either ex- 
press or implied, by which one of the parties con- 
fides to the other the management or transaction 
of some business to be transacted in his name or 
on his account, and by which the other assumes 
to do the business, and to render an account of it. 
2 Kent, Com. 611. To prove an agency, it is 
sufficient to show that the principal employed the 
agent, and that the agent undertook the trust. 
That Burton understood he was employed is evi- 
dent from the fact that he demanded and received 
pay for his services, and that, as far as they were 
made acquainted with what he had done, they 
adopted and ratified his acts. So Burton was, by 
virtue of what then transpired, constituted the 
agent of Rockwell & Landon to settle and ar- 
range their financial matters. One of those mat- 
ters was providing in some way for the draft that 
was about maturing, and which Burton purchased 
at a discount. In purchasing the draft Burton 
acted as the agent of his principals, Rockwell & 
Landon, and the discount be procured was for 
their benefit. The law requires the utmost good 
faith from agents. The relation is one of trust 
and confidence, and an agent will not be per- 
mitted to make profit for himself in the trans- 
action of the business of his principal. 

The law of the subject is well stated by Lord 
Cottenham,in Reed v. Norris, 2 Mylne & C. 361, 
in the following language: ‘‘Why is an agent 


precluded from taking the benefit of purchasing a 
debt which his principal is bound to discharge? 
Because it is his duty, on behalf of his employer, 





to settle the debt on the best terms he can ob- 
tain; and if he is employed for that purpose, and 
is enabled to procure a settlement of the debt for 
anything less than the whole amount, it would be 
a violation of his duty to his employer, or, at 
least, would hold out a temptation to violate that 
duty, if he might take an assignment of the debt, 
and so make himself a creditor of his employer to 
the full amount of the debt he was employed to 
settle.” The same rule is laid down in 2 Pom. 
Eq. Jur. §$§ 901, 902; 1 Story, Eq. Jur. §§ 315, 316; 
and Davis v. Smith, 43 Vt. 269. 

It appearing that neither Landon nor Rockwell 
knew that Burton procured the discount upon the 
draft until since the commencement of this suit, 
the consideration for the notes, to the extent of 
the amount of that discount and interest on the 
same, has failed. 

It is further claimed that the $600 claimed by 
Burton for is services, which was put into the 
note given by Landon in 1865, and which consti- 
tutes a part of the consideration for the notes 
given in January, 1882, should be treated as 
usury, or else as so extortionate that it should be 
disallowed. There is nothing found to justify the 
claim that it was usury, or that it was unreason- 
able or extortionate in amount. Landon knew 
at the first settlement made with Burton what his 
claim was, and gave his note for the amount. At 
the settlement made January 17, 1882, the subject- 
matter of the reasonableness of the claim was 
discussed between Burton and Landon, with full 
knowledge by Landon of the services performed, 
and it appears to have been settled and adjusted 
to Landon’s satisfaction. He cannot now ask to 
have that settlement of this item reopened. There 
being a want of consideration for the notes in 
suit, to the extent above stated, as between the 
parties to the notes, the maker could have availed 
himself of that fact as a defense. That defense is 
equally available, as against the note that was 
past due at the time it was transferred to Noyes. 
Whether it is any further available depends upon 
the character in which Noyes held the other 
eleven. They were current when transferred, and 
were transferred as security for his indorsements 
previously made. That a transferee can hold 
such notes in payment of, or as security for, an 
existing indebtedness, unaffected by any equities 
that may exist between the parties to them grow- 
ing out of the note transaction, seems to be well 
settled. Swift v. Tyson, 16 Pet. 1; Railroad Co. 
v. National Bank, 102 U.S. 14; Brush v. Scribner, 
11 Conn. 388; Tarbell v. Sturtevant, 26 Vt. 513; 
Atkinson v. Brooks, Jd. 569; Austin v. Curtis, 31 
Vt. 64; Byles, Bills, 198; Story, Bills, §§ 191, 192. 

It was held, in Williams’ Ex’x v. Smith, 2 Hill, 
301, that one to whom a promissory note has been 
transferred before due, as collateral security for 
indorsements to be made by him, which are after- 
wards made, and who takes it without notice of a 
defense existing against it in the hands of the 
person from whom he received it, is entitled to 
be treated as a bona fide holder, in the commercial 
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sense. See also Story Prom. Notes, (7th ed.) § 
186. 

The indorsements made by Noyes were made 
before the transfer of the notes to him, and he 
paid the notes so indorsed pending this suit; and, 
while it is not found that Burton agreed to trans- 
fer them as security for his indorsements, it is 
fairly presumable that the transfer was made in 
pursuance of such an agreement, and that Noyes 
relied upon this promised security as the condi- 
tion upon which he made the indorsements. We 
are unable to see any reasonable distinction that 
can be made between taking collaterals as se- 
curity for an existing indebtedness and an exist- 
ing liability. In the one case the liability is cer- 
tain and fixed, and in the other it is contingent; 
and there would seem to be the same justice in 
permitting one to obtain and retain securities for 
his protection in the one case as in the other. 

There has been great diversity of opinion 
among courts and law writers in defining who are 
bona fide holders of negotiable paper, and as to 
the protection they are entitled te; but, since 
such paper has become so important a factor in 
the transaction of business, the disposition of 
courts generally has been to encourage its circu- 
lation and use, and to afford all reasonable pro- 
tection to those who have obtained it in good 
faith. Landon made his notes negotiable, and 
thus put it in the power of Burton to transfer 
them. Noyes received them without notice of 
any defense that could be made to them. If 
either one must suffer, the loss should fall upon 
Landon; for, ‘‘whenever one of two innocent per- 
sons must suffer by the acts of a third, he who 
has enabled such third person to occasion the 
loss must sustain it.’’ Lickbarrow v. Mason, 2 
Term Rep. 63. 

Among all the reported cases, and I have made 
quite diligent search, I have not been able to find 
one closely resembling this in all its facts. None 
of the cases to which we have been referred by 
the learned counsel have presented the question 
of the transfer of current notes to secure an in- 
dorsement previously made. But in view of the 
general rules that prevail, and are applicable for 
the protection of bona jide holders of current 
negotiable paper, we conclude that Noyes ob- 
tained a title discharged of all equities to the 
eleven notes and were transferred to him while 
current, and that Landon’s defense is only appli- 
cable to the note that was past due. It will be 
seen, by a careful examination of the cases re- 
ferred to in the twenty-sixth and thirty-first Ver- 
mont, that the questions decided in those cases 
are not at a variance with the views here ex- 
pressed. 

The decree of the court of chancery is affirmed, 
and cause remanded. 
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1. ADMIRALTY — Practice —Fees—Laches. Seamen 
sued, under rule forty-five, without giving security, and 
nineteen days afterward claimant secured the release 
of the vessel, by deposit in the registry of the amount 
sued for, interest, costs and fees, under rule sixty-five. 
The libel was dismissed. Held, that the marshal was 
entitled to his fees out of the deposit, and claimant was 
guilty of laches in not applying, under rule forty-five, 
for security from the libelant, or the release of the ves- 
sel.— The Georgeanna, U.S. D. C. (N. Y.), May 24, 1887; 31 
Fed. Rep. 405. 

2. APPEAL—Administrators—Guardians—Statute. 
Construction of California code with reference to the 
right of appeal from an order granting or refusing ‘tet- 
ters of administration or guardianship.—Jn re Estate of 
Carpenter, S. C. Cal., Aug. 18, 1887; 14 Pac. Rep. 677. 

3. APPEAL—Admiralty—Dismissal. It is no ground 
for the dismissal of an appeal in an admiralty case from 
the district to the circuit court, that the transcript 
shows no evidence, no assignment of error, nor an 
agreed statement of facts.— The Ethel, U. 8. C. C. (Tex.), 
January, 1887; 31 Fed. Rep. 576. 


4. APPEAL — Evidence —Motion for New Trial. 
Where it is ordered that the motion for a new trial be 
heard in vacation it may be postponed from time to 
time, and the brief of evidence be approved at the final 
hearing. Where the verdict is strongly and decidedly 
against the weight of the evidence a new trial should be 
granted.— Williams v. Central R. Co., 8. C. Ga., Feb. 8, 1887; 
3 8. E. Rep. 88. 

5. APPEAL—Failure to Argue. Where an appellant 
has failed to point out any errors by argument filed in 
the court or otherwise, the judgment will be affirmed 
without an examination of the record.—Faris v. Lampon, 
8. C. Cal., Aug. 16, 1887; 14 Pac. Rep. 674. 

6. APPEAL — Filing Bond—Dismissal. An appeal 
may be dismissed when the bond was not filed in time, 
though it was filed in the time illegally allowed by the 
court.— Davis v. Wilson, 8. C. Tenn., Feb. 5, 1887; 5S. W. 
Rep. 285. 

7. APPEAL—Index to Transcript. If the transcript 
does not contain an alphabetical index of each paper 
and order, and if each paper be not separately in- 
serted, the appeal will be dismissed.— Owsley v. Warjield, 
8. C. Mont., July 22, 1887; 14 Pac. Rep. 646. 

8. APPEAL—Jurisdiction—Hypothecary Action. In 
an action for nullity of a judgment rendered in an 
hypothecary action the supreme court has no juris- 
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diction, unless the matter in controversy exceeds $2,000; 
nor can it take jurisdiction, because to a suit for the 
nullity of the judgment is joined a demand for damages 
exceeding $2,000.—Muller v. Zuberrien, 8.C. La., July 6, 
1887 ; 2 South. Rep. 785. 

9. APPEAL—Jurisdiction—Legality of Tax. A pro- 
ceeding attacking only the assessment of property does 
not come within the rule giving the supreme court 
jurisdiction of cases involving the constitutionality of 
laws irrespective of amount involved. The court can 
only take jurisdiction if the amount in controversy ex- 
ceeds $2,000.—Bush v. Berard, 8. C. La., July 7, 1887; 2 
South. Rep. 790. 

10. APPEAL —Mandate—Dismissal. A mandate on 
appeal directing a dismissal of the bill of complaint 
means a dismissal of the whole case.— Campbell v. James, 
U. 8. CG. C. (N. Y.), July 14, 1887; 31 Fed. Rep. 525. 

ll. APPEAL—New Trial.——Upon an appeal from an 
order granting a new trial, if it appears that there was 
a conflict of evidence on material points, the order will 
not be set aside.—Hogan v. Sanders, 8. C. Cal., Aug. 18, 
1887 ; 14 Pac. Rep. 679. 

12. APPEAL—New Trial. Where a new trial has 
been granted by a judge, other than the one who pre- 
sided at the trial, upon the ground that the evidence 
did not support the findings, every intendment will be 
made that the order was correct, and the contrary must 
be affirmatively shown.—Hammer v. Stone, 8. C. Cal., 
Aug. 16, 1887; 14 Pac. Rep. 675. 

13. APPEAL— New Trial—Conflict of Evidence. 
Where there is a conflict of evidence as to the charac- 
ter of plaintiff’s possession prior to the entry of the de- 
fendant and of the character of that entry, a new trial 
will be refused on appeal.— Goodwin v. Barney, 8. C. Cal., 
Aug. 18, 1887; 14 Pac. Rep. 676. 

14. APPEAL—Reviewing Verdict. A verdict will not 
be reversed as against the law and evidence, unless af- 
ter waiving all the appellant’s evidence it still cannot 
be sustained.— Norfolk, etc. R. Co. v. Prinnell, 8. C. App. 
Va., 1887; 3 8. E. Rep. 95. 

15. APPEAL—Statement—Objection. ‘When no ob- 
jection was made in the court of common pleas to the 
sufficiency of the statement of the grounds of appeal 
from the trial justice, an appeal on account of such in- 
sufficiency will not be entertained by the supreme 
court.—Dargan v. West, 8. C. 8. Car., July 9, 1887; 38. E. 
Rep. 68. é 

16. APPEAL—When Taken—Review of Evidence. 
Unless the appeal is taken within sixty days the court 
cannot review the evidence, but is confined to the judg- 
ment-roil.—Blessing v. Sias, 8. C. Mont., July 22, 1887; 14 
Pac. Rep. 663. 

17. ARBITRATION AND AWARD—Majority—Mandamus— 
Creditor. An arbitration and award against the 
State made by a majority of the arbitrators under a 
State law is valid, and the auditor may be required by 
mandamus to draw his warrant therefor, but a creditor 
of the party cannot interfere to have the money paid to 
him.—Hewitt v. Craig, Ky. Ct. App., June 11, 1887;58. W. 
Rep. 280. 

18. ASSAULT—To Murder—Indictment. An indict- 
ment which charges an assault wilfully, maliciously, 
feloniously, etc., sufficiently charges the offense of as- 
sault with intent to murder.— Territory v. Layne, 8. C. 
Mont., July 20, 1887; 14 Pac. Rep. 705. 

19. ATTACHMENT—Injunction in Aid.——When A has 
been permitted by the court to attach money due B 
from the receiver of an insolvent corporation, and has 
filed a billfor himself and other creditors to set aside 
an assignment by B of his property, including this 
claim, for the benefit of creditors as being fraudulent, 
an injunction to prevent the receiver from paying out 
this money to any other person is unnecessary and im- 
proper.—Kimball v. Lee, N. Y. Ct. App., June Term, 1887; 
10 Atl. Rep. 285. 

20. ATTACHMENT — Levy—Priority.———Successive at- 
tachments made on certain property through different 
deputies of one sheriff are valid, and are really suc- 
































cessive levies by the sheriff himself.—Chajflin v. Fursten- 
heim, 8. OC. Ark., July 2, 1887; 5S. W. Rep. 291. 

21. ATTACHMENT — Mortgage—Possession—Bond. 
A mortgageé in possession after condition broken has 
priority against a subsequent attachment, and though 
he gave a forthcoming bond can interplead.— Applewhite 
v. Harrell M. Co., 8. C. Ark., June 25, 1887; 5 S. W. Rep. 
292. 

22. BANKRUPTCY—Review. There is no time set for 
a review in bankruptcy, but the delay must not be un- 
reasonable nor be prejudicial to the parties in interest. 
—In re Beck, U.S.C. 0. (Tex.), February, 1887; 31 Fed. 
Rep. 554. 

23. CARRIER—Damage—Liability. A carrier steam- 
ship delivered certain cases of oil, some empty, some 
partly empty, on delivery. The bill of lading exempted 
the carrier from loss “‘by breakage or leakage.” It ap- 
peared that the loss occurred by some persons tamper- 
ing with the cases while in the carrier’s custody. Held, 
that the carrier was responsible. The presumptions 
are against reasonable care when such cause of loss is 
proved.— The Giglio v. The Brittania, U. 8. D.C. (N. Y.), 
June 7, 1887; 31 Fed. Rep. 432. 

24. CARRIERS—Freight Oharges—Penalty. The act 
requiring carriers to deliver freight upon payment of 
charges according to the bill of lading, and making 
them liable in an amount equal to the freight charges 
for each day’s delay, is constitutional.—Little Rock, etc. 
R. Co. v. Hanniford, 8. C. Ark., June 25, 1887; 5S. W. Rep. 
294. 

%. CHATTEL MORTGAGE—Seizure by Mortgagee—Tres- 
pass. A mortgagee, who takes possession of the 
mortgaged property for breach of condition, is not 
liable in trespass because he is accompanied by an offi- 
cer, who does nothing colore oficii, no force or threats 
being used.—Holloway v. Arnold, 8. C. Mo., June 20, 1887; 
58. W. Rep. 277. 

26. COLLISION—Liability of Tug. The tug alone is 
responsible for damages upon a collision between her 
tow and other vessels, only when the tow is wholly un- 
der the charge and control of the tug.— The City of Alex- 
andria, U. 8. D. C. (N. Y.), June 17, 1887; 31 Fed. Rep. 427. 

27. COLLISIONS — Slips — Projecting Boats. Boats 
moored in slips with bowsprits extending beyond the 
piers contrary to local regulations, and in the way of 
the usual course of other vessels, are in fault in case of 
collision, though the other vessel by proper care might 
have avoided the collision.— The Fort Lee, U. 8. D. C. (N. 
Y.), Dec. 21, 1885; 31 Fed. Rep. 570. 


28. COLLISION—Tug—Lugger. A tug is not liable 
for a collision with a lugger, when her signals indicat- 
ing that she would not tow the lugger were misunder- 
stood on the lugger, it being manifest that she was not 
taking any precautions to take the lugger in tow with 
safety.—The W. M. Wood, U.S.C. G. (La.), Jan. 22, 1887; 
31 Fed. Rep. 569. 

29. CONTRACT — Construction — Sale — Pledge. 
Where, by contract, A advances money to B to purchase 
goods, it being part of the contract that the goods and 
the bill of lading shall be pledged to pay the money so 
advanced, and B nevertheless obtains control of the 
bill of lading and of the goods and pledges them for an- 
other debt: Held, that A’s right to the goods as to the 
second creditor is that of owner, and he can lawfully 
seize the goods.— Moors v, Kidder, N. Y, Ot. App., June 7, 
1887; 12 N. E. Rep. 818. 

30. ConTRACT—Lex Loci—Confiict. If a contract is 
legal where made, it will be enforced by the courts 
where it is not be executed, though itis illegal there, 
provided it is not immoral.—Brown v, American, etc. Co., 
U. 8. C. C. (N. Y.), May 11, 1887; 31 Fed. Rep. 516. 

31. Conrtact — Obligation — Charters — Foreclosure. 
A provision in a railroad charter that the rate of 
transportation shall not exceed five cents a mile, is not 
a contract by the State that it shall never be reduced. 
When a mortgage of a railroad is foreclosed it does not 
carry to the purchaser the privileges of its special 
charter, though the mortgage purports to transfer the 
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charter.—Don v. Beidleman, 8. C. Ark., July 9, 1887; 58. 
W. Rep. 297. 

32. CONTRACT—Water-rights—Restraint of Trade. 
A contract between owners of water-rights not to sell 
to other parties, and not to make a settlement or com- 
promise with such other parties without the consent of 
all the contracting parties, is in restraint of trade and 
void.—Ford v. Gregson, 8. C. Mont., July 21, 1887; 14 Pac. 
Rep. 659. 

33. CORPORATION—Conspiracy. An action may be 
maintained against a corporation for damages caused 
by a conspiracy.—Buffalo, etc. Co. v. Standard, Oil Co., N. 
Y. Ct. App., July 1, 1887; 12 N. E. Rep. 825. 

34. Costs — Amount of Recovery — Separation. 
Where plaintiff recovers more than $500 damages 
against three defendants, but the judgment as sep- 
arated at the request of the defendants was for less 
than $500 against each defendant, he is still entitled to 
his costs.—Johnson v. Mississippi, etc. R. Co., U.8.C.C. 
(Tenn.), July 21, 1887; 31 Fed. Rep. 551. 

85. Costs — Municipal Corporation— Demand. A 
statute of New York provides that no costs shall be al- 
lowed to a plaintiff who sues a municipal corporation 
unless the claim has previously presented for payment 
to the proper officer. Held, that this statute does not 
apply to the suit by one who claims damages from such 
a corporation for injuries suffered at the hands of one 
of its officers.—Gage v. Village of Hornelisville, N. Y. Ct. 
App., July 1, 1887; 12 N. E. Rep. 817. 

36. CosTs—Recovery—Taxation. Where the judg- 
ment is for less than $500 the court cannot allow costs 
to the plaintiff; but costs will not be adjudged against 
him,if he had a reasonable expectation of recovering a 
judgment in excess of that sum.—Gibson v. Memphis, etc. 
R. Co., U. 8. C. C. (Tenn.), July 21, 1887; 31 Fed. Rep. 553. 

37. COUNTIES — Justices — Mileage. Justices of 
courts are entitled to mileage at the rate of twenty 
cents from the counties, and the law of 1885 allowing 
fifteen cents mileage does not apply to them.—Power v. 
Choteau Co., 8. CO. Mont., July 21, 1887; 14 Pac. Rep. 658. 

38. CouRTS — Territorial—Chancery Powers—Divorce. 
The territorial courts have the powers which for- 
merly belonged to chancery in England. In a divorce 
suit they can punish for contempt and can strike out 
the answer of a non-resident defendant for disobedi- 
ence of their orders.—Zimmerman v. Zimmerman, 8. C. 
Mont., July 23, 1887; 14 Pac. Rep. 665. 

39. CRIMINAL Law — Illegal Arrest—Confessions—Ex- 
huming Corpse — Examination. An illegal arrest 
prior to indictment is no g;ound for quashing the in- 
dictment. A confession made to a party under arrest 
for a fictitious charge is admissible. Where the State 
has exhumed and examined the corpse, a motion by 
the defendant to examine it may be postponed till the 
State’s evidence shows a necessity therefor.—States v. 
Brooks, 8. C. Mo., June 20, 1887; 5 8. W. Rep. 257. 


40, CRIMINAL PRACTICE —Fornication—Marriage. 
In an indictment for fornication it is sufficient to show 
that the parties at the time were not intermarried.— Ter. 
v. Jasper, 8. C. Mont., July 18, 1887; 14 Pac. Rep. 647. 

41, CRIMINAL PRACTICE — Larcency—Bill of Sale. 
On an indictment for larceny of mules a bill of sale for 
them found on the accused, which is claimed by the 
prosecution to be a forgery, is admissible.— Ter. v, 
Doyle, 8. C. Mont., July 29, 1887; 14 Pac. Rep. 671. 

42. CRIMINAL PRACTICE — Perjury —Allegations—Con- 
tinuance—New Trial. When the judicial proceed- 
ings in which the perjury is alleged to have occurred 
are otherwise sufficiently described it is only necessary 
to allege generally, that a certain issue was therein 
joined. Where a continuance was refused for lack of 
diligence, yet if the evidence shows that the absent 
testimony was material, was probably true and might 
have produced a more favorable result for the accused, 
a new trial should be granted.—Covey v. State, Tex. Ot. 
App., May 21, 1887;5 8, W. Pep. 288. 

43, DEMURRAGE —Transfer of Oargo—Notice, The 
owner of a cargo, which he has transferred, is not re- 









































lieved from responsibility for demurrage, unless he 
shows that notice of such transfer was given to the 
master of the ship.— The Elida, U. 8. D. C. (Penn.), June 
28, 1887; 31 Fed. Rep. 420. 

44, DEED—Boundaries—Variance. A call in a deed 
for a line running at fight angles to a street is not 
varied because the next call is for a distance of thirty 
feet, more or less, to a monument, when the real dis- 
is thirty-three feet and six inches.—Plattv. Bente, N. J. 
Ct. App., June Term, 1887; 10 Atl. Rep. 283. 

45. EASEMENT — Highways — Mining Claims — Patent. 
Where a public highway is constructed and used 
over public lands, an easement exists therefor, though 
the land is subsequently located and patented as a min- 
ing claim, and though no adverse was filed.— Murray v. 
City of Butte, 8. C. Mont., July 21, 1887; 14 Pac. Rep. 656. 

46. EJECTMENT — Appeal — Improvements. In an 
action to recover land, a judgment for the plaintiff will 
not be reversed on the ground that no finding was 
made of the value of improvements by the defendant, 
there being no evidence of the value of such improve- 
ments, or that they were made bona jfide.— Wise v. Burton, 
8. C. Cal., Aug. 1, 1887; 14 Pac. Rep. 683. 


47. EJECTMENT — Defense — Federal Courts. An 
equitable defense cannot be heard, in the United States 
courts, to defeat the legal title in an action of eject- 
ment, nor will a homestead exemption under State 
laws, taken on land to which plaintiff has the legal 
title, defeat his action.—Doe v. Aiken, U. 8. C. C. (Ga.), 
1887 ; 31 Fed. Rep. 393. 

48. EJECTMENT—Statute of Limitations. In an ac- 
tion of ejectment, when the defense is the statute of 
limitations, it is not error to instruct the jury that 
plaintiff must recover upon the strength of his}paper 
title, unless the defendant claims under a tax deed, and 
then he must show open and notorious possession, etc., 
forthe period prescribed by the statute.— Reynolds v. 
Tincoln, 8. C. Cal., Aug. 16, 1887; 14 Pac. Rep. 674. 


49. EQuiry—Accounting—Requisites. A suit for an 
accounting against a tax collector after his settlement 
with the county clerk must specially point out the er- 
rors and fraudulent credits.—State v. Turner, 8. C. Ark., 
July 2, 16887;5 8S. W. Rep. 302. 

50. EQuiry—Injunction—Stating Facts. -An injunc- 
tion will be refused and a previously issued restraining 
order quased, when the bill does not set forth the con- 
ceded facts.—St. Louis Type Foundary Co. v. Carter, etc. 
Co., U. 8. C. C. (Tex.), May, 1887; 31 Fed. Rep. 524. 


51. Equity — Jurisdiction — Remedy at Law. To 
oust a court of equity of jurisdiction to react a judg- 
ment debtor’s property, which cannot be reached at 
law, it must be shown that there is some other legal 
remedy at law, as satisfactory and ample in all reports 
as the relief furnished in equity.—Mann v. Appel, U. 8. C. 
C. (Ga.), June 4, 1887; 31 Fed. Rep. 378. 


52. Equity —Partition—Intention of Creditors. In 
a suit for partition and settlement of a testator’s estate, 
when it is sought to settle the share of a beneficiary so 
as to protect it from his creditors, and the will is not 
clear on that point, his creditors should be allowed to 
intervene.—Ez parte Crawford, 8. C. 8. Car., July 11, 1887; 
88S. E. Rep. 75. 

58. Equity — Pleading —Amendment. An amend- 
ment to a bill for a discovery, making it also one for 
relief, entitles the defendant to amend his answer.— 
Perkins v. Hendryx, U. 8. C. C, (Mass.), March 11, 1887; 31 
Fed. Rep. 522. 


54. EQuiry—Relief. A needy borrower of a large 
sum was compelled by his necessities to pay sixteen 
and one-half per cent. interest and to submit to other 
hard exactions. The security he gave consisted of 
stock, which must be sold before the loan could be re- 
paid: Held, no ground for interference of a court of 
equity.— Wann v. Coe, U. 8. OC. O., (Colo.), June 21, 1887; 31 
Fed. Rep. 369. 

55. EsTOPPEL—Declarations—Privity. Where the 
plaintiff in ejectment claims under a mortgage fore- 
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closure, which mortgage had as a consideration a prior 
mortgage and other debts, all of which were assigned 
to the plaintiff, statements made by defendant, the 
mortgagor’s grantor, at the time of the making of the 


, first mortgage to the mortgagee therein that he had 


sold the land to the mortgagar are admissible, and 
estop him from claiming the land.— Wardlaw v. Rayford, 
8. C. 8. Car., July 13, 1887; 3S. E. Rep. 71. 

56. EVIDENCE—Depositions—Authentication. It is 
a sufficient authentication of a deposition if the officer 
holding the commission to take the deposition certifies 
that the witness signed the deposition in his presence. 
—Prestley v. Joffrion, 8. C. La., July 6, 1887; 2 South. Rep. 
195. 

57. EVIDENCE—Dying Declarations—Admissibility.—— 
The true test of the admissibility of dying declarations 
in evidence is the belief of the party that he will soon 
die. It is not necessary to prove an expectation of im- 
mediate death.—State v. Newhouse, 8. C. La., July 8, 1887; 
2 South. Rep. 799. 

58. EVIDENCE—Hearsay — Verbal Promise Statute of 
Frauds. Where defendant made the promise sued 
on in a message delivered to plaintiff's clerk for plaint- 
iff, plaintiff may testify what his clerk told him. Where 
A agrees with B that if B will buy certain property and 
transfer it to C that A will pay Bso much money, such 
promise is not {within the. statute of frauds.—Frank v. 
Murray, 8. C. Mont., July 18, 1887; 14 Pac. Rep. 654. 

59. EXECUTIONS—Motions—Precedence. When the 
case on trial is made by an affidavit of illegality, a mo- 
tion by the plaintiffin the fi. fa. to dismiss the illegality 
takes precedence of a motion to quash the fi. fa.—Sims 
v. Hatcher, 8. C. Ga., Feb. 8, 1887; 3 8. E. Rep. 92. 

60. EXECUTORS—Will—Power. An administrator 
with the will annexed can sell the real estate as he shall 
think most advisable, when the will gives the executor 
that power.—Giberson v. Giberson, N. J. Ct. Ch., July 21, 
1887; 10 Atl. Rep. 403. 

61. FALSE IMPRISONMENT — Damages. To arrest 
-without warrant, then to handcuff the prisoner and 
take him out of the county and to detain him for days 
without a warrant is false imprisonment, and $25 is not 
adequate damages therefor.— Potter v. Swindle, 8. C. Ga., 
Feb. 26, 1887; 3S. E. Rep. 94. 

62. FEDERAL JURISDICTION. Where partners, both 
citizens of Georgia, are sued in equity in the courts of 
the United States, one of them cannot, by cross-bill 
against the other, litigate disputes inter sese.— Vannerson 
v. Leverett, U. 8. C. C. (Ga.), 1887; 31 Fed. Rep. 376. 

63. FEDERAL JURISDICTION—Removal of Causes—Tax- 
ation. The right toa removal to a United States 
court is not waived by Contesting the case after a re- 
moval is wrongfully refused. It must be shown that 
shares of national banks are taxed higher, not in a dif- 
ferent mode from other property, before the State law 
can be declared invalid.—Richards v. Rock Rapids, U. 8. 
C. C. (Iowa), May Term, 1887; 31 Fed. Rep. 505. 

64. FRAUDULENT CONVEYANCES—Acts of Ownership— 
Agents. Where horses of Ain the possession of B, 
including horses purchased by A from C, which C had 
leased to B, were attached as the property of B, state- 
ments of ownership thereof made by B are not admis- 
sible in a suit by A against the attaching officer,in the 
absence of proofthat A knew that B claimed to own 
the horses or had authorized such statements.—Brown- 
ell v. McCormick, 8. C. Mont., July 18, 1887; 14 Pac. Rep. 
651. 

65. FRAUDULENT CONVEYANCE—Heirs—Creditor's Bill. 
A judgment obtained against an executor, as such, is a 
sufficient basis for a creditor’s bill to set aside a fraud- 
ulent deed by the testator to his heirs.—Hollady v. Hol- 
lady, 8. C. 8. Car., July 11, 1887; 38. E. Rep. 80. 


66. FRAUDULENT CONVEYANCE—Mortgage — Consider- 
ation. Where a party largely indebted indorses 
without consideration the obligations of a corporation, 
of which he is an officer, given for a pre-existing debt 
and subsequently to take up those obligations, gives a 
mortgage of all his property: Held, that the mortgage 
































was void as to his creditors.—Knower v. Haines, U. 8.C. 
C. (Vt.), July 15, 1887; 31 Fed. Rep. 513. 

67. FRAUDULENT REPRESENTATIONS—Sale. An ac- 
tion for goods sold cannot be defeated because the 
plaintiff's agent stated that another company was about 
to order such goods and establish such a plant in the 
same territory in which the defendant intended to op- 
erate.— Thomson, etc. Co. v. Brush, etc. Co., U. 8. C.C. (Vt.), 
July 19, 1887; 31 Fed. Rep. 535. 

68. GARNISHMENT—Stay of Other Action. Where 
the maker of a negotiable note is garnished in another 
jurisdiction for a debt of the payee, the federal court 
will not stay a suit against the maker of the note by a 
holder by indorsements of the note, who is no party to 
the suitin the State court except by publication, no 
process or attachment being served upon him.—Hawu/ v. 
Wilson, U. 8. C. C. (Tenn.), July 6, 1887; 31 Fed. Rep. 384. 

69. GUARDIAN—Sale—Confirmation. A purchaser 
at a sale under order of court from a special guardian, 
when the sale has not been reported to nor confirmed 
by the court, cannot maintain his title against the 
grantee of the minor by deed made after he came of 
age.— Titman v. Ricker, N. J. Ct. Ch., Aug. 15, 1887; 10 Atl. 
Rep. 397. 

70. HEtRS—Forced Heirs — Simulation — Statute. 
Construction of Louisiana statuté of 1884, relative to 
forced heirs and simulation of acts of conveyance.— 
Cole v. Cole, 8. C. La., July 6, 1887; 2 South. Rep. 794. 


7l. HOMESTEAD—Registration of Exemption — Sepa- 
rate Estate.———Construction of Louisiana statute of 
1885, concerning homesteads and the separate estate of 
the wife of the claimant as connected therewith. Under 
that act no registration of the exemption claimed was 
required. In construing an execution, reference must 
be had to the condition of things at the time of the 
seizure.—Garnier v. Jeffrion, 8. C. La., July 5, 1887; 2 
South. Rep. 797. 

72. HUSBAND AND WIFE—Security—Sale to Husband. 
Where a wife gives a mortgage on her property for 
goods sold to the husband, and a note with the word 
security written after her name and before his, her de- 
fense that the note and mortgage were given as asecu- 
rity should be sustained.—Love v. Lamar, 8. O. Ga., Feb. 
8, 1887; 3S. E. Rep. 90. ~ 

78. INSOLVENT LAws—Bastardy—Imprisonment, —— 
After being imprisoned for three months on a convic- 
tion for fornication and bastardy the defendant is en- 
titled to his discharge, though the court failed to im- 
pose on him on his conviction all the penalties de- 
nounced by the act of 1860.—Com. v. Cook, 8. C. Penn., 
Oct. 4, 1886; 10 Atl. Rep. 411. 


74. INSPECTION—Tags. Ifa manufacturer’s guar- 
anteed analysis is branded on the sacks and it appears 
that the fertilizer has been inspected, it does not inval- 
idate asale that tags showing analysis were not ap- 
pended.— Williams v. Barfield, U.8.C. C. (Ga.), May 26, 
1887; 31 Fed. Rep. 398. : 

75. INSURANCE—Cancellation of Policy—Notice. A 
policy was taken out by A, payable to B,a mortgagee, 
A giving his obligation to pay the premium. The policy 
was afterwards transferred to B, who had bought the 
property, payable to C, a new mortgagee: Held, that a 
notice by the company to B and C of cancellation was 
not effectual. A shonld have been notified, as he alone 
was under obligation to pay the premium.—Chadbourne 
v. German, etc. Ins. Co., U. 8. C. C. (N. Y.), July 16, 1887; 31 
Fed. Rep. 533. 

76. JUDGMENT— Default — Consent. Where, in a 
suit on a note some defendants default, and others 
plead that they were only accommodation indorsers, 
which is traversed, and they subsequently consent that 
judgment go by default, judgment is properly entered 
against all, and the latter cannot move that judgment 
be first issued against the other defendants.—Second 
Nat. Bank v. Kleinschmidt, 8. C. Mont., July 23, 1887; 14 
Pac. Rep. 667. 

77. JUDGMENT—Default—Opening. 
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have not been assessed, the plaintiff should be allowed 
to establish them, and upon payment or non-establish- 
ment thereof by plaintiff, the defendant should be al- 
lowed to answer and the case should be set down for 
trial.—Brown v. Brown, 8. C.8. Car., July 9, 1887; 38. E. 
Rep. 69. 

78. JUDGMENT—Foreign—Issues—Receiver. A for- 
eign judgment, adjudicating issues not presented by 
the pleadings is a nullity. A receiver cannot transfer 
to a foreign jurisdiction any question touching the dis- 
position of the assets.—Reynolds v. Stockton, N. J. Ct. Err. 
& App., June Term, 1887; 10 Atl. Rep. 385. 

79. JUDGMENT—Service of Summons. Where, in a 
civil action, the record does not show that the defend- 
ant was personally served and the case is not within 
the exceptions allowed by law, a judgment rendered 
therein is void.— Davidson v. Clark, 8. C. Mont., July 22, 
1887; 14 Pac. Rep. 663. 

80. JURISDICTION — Citizenship — Collusive Convey- 
ance. Where C, a judgment creditor, purchases the 
land in execution, conveys to his son-in-law, a non-res- 
ident, and, subsequent to his agreement to convey, in- 
stitutes proceedings to recover possession, claiming he 
was the owner, the son in-law taking no part in the 
suit brought in his name: Held, that the conveyance 
was void and the court had no jurisdiction.—McLean v. 
Cook, U. 8. C. C. (Mich.), June 27, 1887; 31 Fed. Rep. 501. 

81. JUROR—Exemption.——The fact that one summoned 
as a juror had served in the Confederate army, and that 
his disabilities had not been removed, will not support 
a personal claim for exemption from jury duty.—Jn re 
Carnes, U. 8. C. C. (Ga.), June 28, 1887; 31 Fed. Rep. 397. 

82. LANDLORD AND TENANT — Agricultural Lien — 
Warrant—Husband and Wife. A warrant of seizure 
under an agricultural lien may issue, if the affidavit 
substantially charges the necessary facts, and it may 
issue for a landlord, when he and his wife leased the 
land, though the fee was in the wife, who has since 
died.— Monday v. Elmore, 8. C. 8. Car., July 8, 1887; 3S. E. 
Rep. 65. 

83. LANDLORD AND TENANT — Fire—Fault. A fire 
occasioned by the negligence of the tenant is a fault, 
under the supplement to the landlord and tenant act.— 
Dorr v. Harkness, 8.C. N. J., Aug. 15, 1887; 10 Atl. Rep. 
400. 

84. LANDLORD AND TENANT — Surrender — Re-entry— 
Cropping Agreement. On surrender of lease a 
landlord may re-enter without notice to lessee or his 
joint cropper, and the joint cropper has no interest in 
the land against the landlord, who did not know of, nor 
assent to, the agreement of joint cropping.— McLaughlin 
v. Kennedy, 8. C. N. J., Aug. 6, 1887; 10 Atl. Rep. 391. 

85. MARINE INSURANCE — Construction. Whére an 
insurance policy contains a clause, ‘‘free from particular 
general average less than fifty per cent.,” the insurer is 
not liable for salvage and agent’s expenses, where there 
are other insurers, and the proportion of loss payable 
by respondent is less than fifty per cent. of the amount 
of the policy. —Buzby v. Phenix Ins. Co., U. 8. D. C. 
(Penn.), May 31, 1887; 31 Fed. Rep. 422. 


86. MASTER AND SERVAN'r — Negligence—Fellow-serv- 
ant. A brakeman of a train cannot recover from 
the master for an injury caused by the negligence of the 
engineer of the train.— Missouri, etc. R. Co. v. Texas, etc. 
R. Co., U. 8. C. C. (La.), March 10, 1887; 31 Fed. Rep. 527. 

87. MASTER AND SERVANT — Negligence — Foreman — 
Knowledge. A master is not liable to a servant for 
injuries to a servant from a danger about which he 
knew. A foreman of a gang is a fellow-servant of one of 
the gang.—Anderson v. Winston, U. 8. C. C. (Minn.), June 
Term, 1887; 31 Fed. Rep. 528. 

88. MINING CLAIMS—Mill-sites — Town-sites — Patent. 
Where a mill-site is legally located, and subse- 
quently the ground is included in a patent to a town- 
site, the locator of the mill-site, who continued to use 
the ground in connection with his mining claim, is 
entitled to the ground.—Hartman v. Smith, 8. C. Mont., 
July 18, 1887; 14 Pac. Rep. 648. 



































89. MINING — Location — Affidavit — Discovery. 
Under Montana laws, a locator may make the affidavit 
required for the location, record or information supplied 
by his agent, and may sign both names as joint locators. 
So the vein is disclosed it is not necessary that the 
locators should have recovered it.—Wermer v. McNulty, 
8. C. Mont., July 19, 1887; 14 Pac. Rep. 643. 

90. MORTGAGE—Assumption of Debt—Damages. A 
having a tract of land subject to a mortgage sold to B 
part of it, B assuming as the mortgage debt as pay- 
ment for his land. A sold to C the remainder of the 
land. The mortgage was foreclosed and C’s land sold: 
Held, that C could bring an action against B for not 
paying off the mortgage, and that the value of the land 
he lost is the measure of 0’s damages.— Wilcox v. Camp- 
bell, N. Y. Ct. App., July 1, 1887; 12 N. E. Rep. 823. 

91. MORTGAGE—Note—Alteration. A mortgage on 
real estate may be enforced, though the note secured 
thereby has been voided by alteration.—Smith v. Smith, 
8. C. S. Car., July 12, 1887; 38. E. Rep. 78. 


92. MoRTGAGE—Partition—Claims — Priority. The 
lien of a mortgage is superior to a subsequent claim of 
a co-tenant for an excess received of the rents and 
profits of the estate in a suit for partition.—McArthur v. 
Scott, U. 8. C. C. (Ohio), June 22, 1887; 31 Fed. Rep. 521. 


93. MORTGAGE—Primary Security—Presumption. 
Where two mortgages are given to secure a joint and 
several note, one being on joint property and the other 
on property belonging to one mortgagor alone, there is 
no presumption that the mortgage on the joint prop- 
erty was given as primary security.—Dial v. Gary, 8. C. 
8. Car., July 13, 1887; 3S. E. Rep. 84. 


94. MORTGAGE — Validity — Contract for Title. A 
gave B a bond for title to some ground. B went into 
possession and mortgaged them to C, and subsequently 
put D in possession, and A at B’s request subsequently 
conveyed to D: Held, that D took the lots subject to the 
mortgage to C.—Houghton v. Allen, 8. C. Cal., Aug. 5, 1887; 
14 Pac. Rep. 641. 

95. MUNICIPAL CORPORATION — Judgment — Registra- 
tion. A judgment against the city of New Orleans, 
not appealed from, may, within the two years allowed 
for a writ of error, be registered with the city 
comptroller, under the Louisiana act of 1870.—U. S. v. 
City of New Orleans, U. 8. C. C. (La.), Jan. 11, 1887; 31 Fed. 
Rep. 537. 

96. MURDER— Grade of Offense. If the only 
extenuating circumstances are those as sworn to by 
the defendant, and they are improbable, a verdict of 
guilty of murder in the first degree will not be dis- 
turbed.—People v. Bezy, 8. C. Cal., Aug. 13, 1887; 14 Pac. 
Rep. 687. 

97. NEGLIGENCE — Contributory — Railroad Crossing. 
Where a party was killed by a train at a crossing, 
which he did not see owing to smoke, but which, by 
waiting a moment, he would have seen: Held, that the 
railroad was not liable.—McCrory v. Chicago, etc. R. Co., 
U. 8. C. C. (Minn.), June 13, 1887; 31 Fed. Rep. 531. 


98. NEGLIGENCE—Damages From Fire — Presumption. 
Where the damage arose from fire from defend- 
ant’sengine in a manner to raise the presumption of 
ignorance in the operation of the engine, the defendant 
will be held responsible.— Missouri P. R. Co. v. Texas, etc. 
R. Co., U. 8. C. C. (La.), Jan. 29, 1887; 31 Fed. Rep. 526. 


99. NEGLIGENCE — Independent Contractor — Appli- 
ances.—— The owners of a vessel are not liable to an 
employee of a stevedore, who had full charge of un- 
loading the vessel, for injuries from defective tackle 
furnished by the vessel, when the tackle had no 
apparent defect, and the stevedore was experienced 
and competent.— The Dago, U. 8. C. C. (La.), March 18, 
1887 ; 31 Fed. Rep. 574. 


100, NEW TRIAL — Statement of Motion. Where, 
upon a motion for a new trial, the statement has not 
been certified as settled by the trial judge, the statutory 
time of six months provided by the Code of California 
does not apply. Ruling construing the provisions of 
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that code on the subject.—Smith v. City of Stockton, 8. C. 
Cal., Aug. 18, 1887; 14 Pac. Rep. 675. 

101. OFFICIAL BoNDsS—Principal and Surety—Oath —— 
A principal, in an official bond, cannot deny that he has 
taken the proper oath. Neither can his surety deny that 
fact. If an officer has complied with the other require- 
ments of the law, he is presumed to have taken the 
proper oath of office. Sureties signing an official bond 
waive all matters of form. As they bind themselves so 
are they bound.—Board, etc. v. Judice, 8. C. La., July 6, 
1887 ; 2 South. Rep. 792. 

102, PATENTS—Combination—Infringement There 
is no infringement of a patent for a combination, unless 
all the combination, or its equivalent, is substantially 
used, or the part used was by itself new and patentable 
to the inventor.— Thens v. Israel, U. 8. C. C. (La.), March 
5, 1887; 31 Fed. Rep. 556. 

103, PATENTS — Injunction — Dissolving. Where a 
preliminary injunction in a patent case has stood for 
three years, and it is in the power of the parties to bring 
the case to a final hearing, the injunction will be allowed 
to remain till such hearing.— Holmes, etc. Co. v. Metropol- 
itan, etc. Co., U. 8. C. C. (N. Y.), July 14, 1887; 31 Fed. Rep. 
562. 

104. PATENTS—Injunction—Laches—Trial by Jury.— 
A preliminary injunction in a patent case will not be 
granted when the plaintiff has been guilty of laches and 
the defendant is financially responsible, nor when the 
answer puts in issue the question of novelty, which has 
in the same circuit been adjudged against the plaintiff, 
though the case is still pending. A trial by jury at the 
application of the defendant is discretionary with the 
court.—Keyes v. Pueblo, etc. R. Co., U. 8. CO. C. (Colo.), May 
18, 1887; 81 Fed. Rep. 560. 

105, PATENTS—Lever Lifting Jacks. Patents 168,663 
and 172,471, to S. E. Mosher for improvements in lever 
lifting jacks, are infringed by Joyce jack No. 29 (except 
as to the trip attachment), but not by Joyce jack No. 8. 
—Mosher v. Joyce, U. 8. C. C. (Ohio), June 2, 1887; 31 Fed. 
Rep. 557." 

106. PAYMENT — Debt—Notes. Notes given for a 
debt and notes given in renewal do not extinguish the 
original cause of action.—Fry v. Patterson, 8. C. N. J., 
Aug. 1, 1887; 10 Atl. Rep. 390. 

107. PILOT-BOATS—On Duty. A pilot-boat cruising 
and looking for ships wanting pilots is engaged on her 
station on pilotage duty under the act of congress, 
though hundreds of miles off her port.— The Haverton, 
U. 8. C. C. (La.), Jan. 28, 1887; 31 Fed. Rep. 563. 

108. PLEADING — Answer - Frivolous. An answer 
will not be declared frivolous unless the objection ex- 
tends to the whole pleading, leaving no issue for trial.— 
American B. H., etc. Co. v. Hili, 8. C. 8. Car., July 12, 1887; 
38. E. Rep. 82. 

109, PLEADING—Counts—Damages. Where a com- 
plaint on three notes demands at its close the full 
amount due, but does not state in each count the sum 
claimed therein, is not demurrable.—Holland v. Kemp, S. 
C. 8. Car., July 12, 1887; 3S. E. Rep. 83. 

110. PLEADING—Exhibits—Curing Defect. If there 
is error in annexing the contract sued on to the com- 
Plaint and referring to it as an exhibit, it is cured, when 
no demurrer has been interposed, after answer and 
findings rendered on a reference.— Quirk v. Clark, 8. C. 
Mont., July 29, 1887; 14 Pac. Rep. 669. 

11l. PLEADING —United States Courts—Set-off. A 
set-off may be pleaded in the United States court, when 
it is allowed in the State where the court is held.— 
Frick v. Clements, U. 8. 0. C. (Ga.), 1887 ;31 Fed. Rep. 542. 

112. POSSESSORY WARRANT — Croppers—Executor.— 
Where a joint cropper before division disposes of a por- 
tion of the crop, a possessory warrant will not lie in 
favor of the executor of deceased cropper.—Peebles v. 
Morris, 8. OC. Ga., Jan. 25, 1887; 3 8. E. Rep. 89. 

113. PoSTMASTER—Rent of Office—Rebate. ‘Where 
a postmaster rents a post-office for the government, he 
must account to the government for any rebate he re- 
ceives and for all rents he receives by subletting.— 
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U. S. v. Saylor, U. 8. C. C. (Mich.), Jan. 27, 1887; 31 Fed. 
Rep. 543. 

114, PRacTICE—Counterclaim—Joint Cause of Action. 
Under § 72, Code Civil Procedure, in an action 
arising on the promise or undertaking of a partnership, 
one of defendants cannot maintain a counterclaim 
arising on a cause of action existing in his own favor.— 
Coleman v. Elmore, U. 8. D. C. (Oreg.), July 18, 1887; 31 Fed. 
Rep. 391. 

115. PRACTICE—Damages—Jury. In an action for 
damages for personal injuries the jury are the sole 
judges of the damages sustained, and their verdict 
should not be interfered with unless their action indi- 
cated prejudice or unaccountable caprice.— Tennessee R. 
Co. v. Roddy, 8. C. Tenn., 1887; 5 8. W. Rep. 286. 

116, PRACTICE —Trial—Evidence—Harmless Error.— 
It is a harmless error to exclude an answer to a ques- 
tion propounded to a witness relative to a custom in a 
certain banking house, when the defendant has been 
allowed, without objection, to testify fully as to that 
custom.—San Joaquin, etc. Bank v. Bours, 8. C. Cal., Aug. 
18, 1887; 14 Pac. Rep. 673. 

117. PRACTICE — Verdict —Setting Aside —Term. 
When a verdict was not complete at the term when it 
was rendered, the court can set it aside at any subse- 
quent term.—Christ v. Schell, U. 8. C. C. (N. Y.), July 14, 
1887 ; 31 Fed. Rep. 550. 

118. PUBLIC LANDS — Railroads —Right of Way. 
Congress evidently intended to give the Union Pacific 
Railway aright of way through the sections of public 
lands which it intended to reserve as school lands for 
the future State of Nebraska.—Union Pacific R. Co. v. 
Douglas Co., U. 8. C. C. (Neb.), 1887; 31 Fed. Rep. 540. 

119, RAaPE—Declarations of Person Injured—Delay.— 
The declarations of a child under ten years of age, upon 
whom a rape is alleged to have been committed, made 
several days after the occurrence, are not admissible in 
evidence, unless the delay in making them is explained 
and accounted for.—Dunn v. State, 8. C. Ohio, June 28, 
1887 ; 12 N. E. Rep. 826. 

120. REMOVAL OF CAUSES—Executory Process. A 
suit on petition for executory process after defendant 
has filed an opposition, the averments as to amount 
and citizenship being conceded, is removable to the 
United States court.—Lockhart v. Mosey, U. 8. C. C. (La.), 
March 14, 1887; 31 Fed. Rep. 497. 

121. REMOVAL OF CAUSES — Separable Controversy. 
The removal of cause depends upon the nature of 
the cause of action presented in the complaint.—Haz v. 
Caspar, U. 8. C. C. (Colo.), May 6, 1887; 31 Fed. Rep. 499. 

122. SALVAGE — Towage—Signals. In case of a dis- 
pute whether a signal was for a tow or a signal of dis- 
tress, the question will be decided by the state of the 
vessel itself at the time.— The. Mira A. Pratt, U.8. D.C. 
(Ala.), April 27, 1887; 31 Fed. Rep. 572. 

123. STATUTES — Enactment— Approval. Where by 
mistake two sections are omitted from an enrolled bill 
which was approved by the governor, and subsequently 
a correct copy duly signed was approved by the gov- 
ernor five days thereafter and four days after the ad- 
journment of the legislative: Held, that the bill last ap- 
proved was the law.—Dow v. Beidleman, 8. C. Ark., July 
9, 1887;5 S. W. Rep. 297. _ » 

1%. STEAM-SHIPS — Necessity of Permit — Excursion. 
Where a steamer does not propose to carry an ad- 
ditional number of passengers to the number author- 
ized by its certificate, and does not go or propose to go 
out of the waters in which it is authorized to ply, it is 
not an “excursion, within the meaning of the statute; 
no special permit is necessary.— The Pope Catlin, U. 8. D. 
C. (Ga.), May 21, 1887; 31 Fed. Rep. 408. 

125. SURVEY—Boundary — Monuments — Appeal — As- 
When two surveys have been 
made of a line which is the boundary of two ranches, if 
the calls, distances and monuments of each are the 
same, the presumption is conclusive that they are the 
same line and that it is the true boundary line. The 
assignment of errors, on appeal, need not be more 
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specific than the findings of the court.— Wise v. Burton, 
8. C. Cal., Aag. 1, 1887; 14 Pac. Rep. 678. 


126. TAXATION—Assessment—Certiorari.— aA certiorari 
to receive an erroneous assessment is properly 
addressed to the collector of the township when he has 
the duplicate and the warrant for the collection of 
taxes. In such proceeding the assessment may be re- 
ceived, though the tax-payer absented himself for the 
purpose of evading the assessor.—State v. Sherrer, 8. CO. 
N. J., July 12, 1887; 10 Atl. Rep. 286. 


127. TAXATION—Assessment by Legislature—Notice of 
Application. A tax is not invalid because a notice 
of the application therefor was not published as re- 
quired by law prior to the act of the legislature assessing 
the same.— Wells v. Austin, 8. C. Vt. Aug. 18, 1887; 10 Atl. 
Rep. 405. 


128. TAXATION—Mortgages by Chancellor.—tThe law, 
taxing mortgages made by the chancellor to the 
beneficiaries therein is unconstitutional. —State v. 
Dalrymple, 8. C. N. J., July 22, 1887; 10 Atl. Rep. 386. 


129. TAXES—Sales—Regularity. Land was sold for 
taxes and bought in by the county commissioners, and 
after five years sold by them to a third party. The deed 
and the record appeared to be all correct: Held, that the 
presumption was that the advertisements were correct. 
—Deringer v. Coxe, 8. C. Penn., April 25, 1887; 10 Atl. Rep. 
412. 


130. VENDOR AND VENDEE — Specific Performance — 
Tender. A bill for specific performance after twenty 
years’ possession cannot be maintained till a tender of 
the amount due under the contract, though originally 
his note was to be taken therefor.— Ware v. Lippincott, N. 
J. Ct. Ch., July 27, 1887; 10 Atl. Rep. 404. 
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UNDER-GROUND STREAMS OF WATER.—Will J B 
(or somebody else), who answers query No. 9, 25 Cent. 
L. J. 191, in 25 Cent. L. J. 216, go still further and an- 
swer: Suppose the stream that makes A’s spring runs 
through a limestone country, and is discernible as a 
flowing stream and A’s land fifteen or twenty feet 
above, where it crops out as a spring (that is, up- 
stream from this place) through a crevice or small 
“sink-hole” in the solid limestone rock twenty or 
thirty feet below the surface of the earth, flowing from 
up towards B’s water-hole down towards A’s spring; 
and suppose B says he dug his water-hole at that par- 
ticular spot and not at radom because he could hear a 
stream of water running near the earth’s surface un- 
der a thin, shelving limestone rock, which he removed 
and thereby made his water-hole, would you not say 
**a well-defined channel to the under-ground stream 
was shown” that would take it outside the law of 
waters percolating through the earth, and would not 
A have redress for the ruin of his spring? It is a well- 
known fact that wells and springs are fed by small 
under-ground streams (as distinguished from the 
percolation of melting snow, for example). If the 
digging of a hole caused pollution, diminution of A’s 
spring, would not this fact, per se, show that the 
stream that supplies and makes the spring had been 
struck, and not simply that percolation through the 
earth had been interfered with, A’s spring coming to 
the surface in a small limestone cave. I have found a 
good deal of law on this subject in Angell on Water- 
courses, Wood on Nuisances and the American Re- 
ports, and was at first inclined to the opmion that A 
had no redress, but can’t see, under the facts given 
here, why this stream may not be said to have “‘a well- 


defined channel” under-ground, though it cannot be 
traced all the way from water-hole to spring. 
FLOURNOY RIVERS. 
Answer. We endeavored to give the law as far as 
settled relative to percolating waters and subterranean 
streams. It will be found from the authorities cited 
in the answer that subterranean streams are men- 
tioned where riparian rights are not allowed. In many 
cases the court or jury must decide whether the 
stream has a known and defined channel. In the an- 
swer we purposely refrained from giving our opinion 
concerning a matter of fact. We did not see that such 
opinion would in any way solve the legal questions in- 
volved. J. B. 








QUERIES AND ANSWERS.* 
| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.]} 








QuEryY No. 14. 

1. Can a corporation legally issue assessable stock? 
2. After issuing non-assessable stock, bearing upon its 
face “full paid and unassessable,” can the corporation 
by a two-thirds vote change said stock to assessable 
stock, under a State statute which says the owners of 
two-thirds of the stock may amend the articles of or- 
ganization, so as to include any provision which might 
have been originally included in the articles of organi- 
zation. Does not the phrase “‘full paid and unassess- 
able” constitute a contract with the purchaser bind- 
ing on the corporation, or is it simply a declaration of 
the temporary condition of the stock, subject to the 
change by virtue of the statute? D. E. F. 





QUERIES ANSWERED. 


QuERY No. 12 [25 Cent. L. J. 263.| 
A note given as follows: 
$100. Cc , July 1, 1886. 
One year after date I promise to pay to the order of 
John Smith, one hundred dollars, value received. 
JOHN DOE. 





Indorsed as follows: 
“Bennington Life Ins. Co., 
By John Smith, President.” 

Is the above indorsement sufficient to pass title, and 
will transfer for value before maturity cut off 
equities? 

Answer. The note is negotiable. 1 Daniel’s Neg. 
Inst. §§ 104, 105. To cut off equities there must be a 
transfer with a proper indorsement, though a delivery 
without indorsement will pass title. Idem,§ 664a. 
The indorsement is not that of John Smith. Idem, §§ 
300, 666. #o the equities are not thereby cut off. P. 


Query No. 18 [25 Cent. L. J. 263.) 

A suit is brought in 1884 to foreclose a mortgage 
which would be barred by the statute of limitations in 
1886. When the suit was brought the grantee of the 
mortgagor who occupied the premises only was made 
party defendant. The suit was not pressed to trial 
until after the mortgage was barred by the statute of 
limitations, after which and before judgment the 
{ mortgagor applied to be made a party to the suit, and 
* was so made a party by order of the court. Can he 
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now successfully set up the statute of limitations as a 
defense and defeat the suit so as to prevent a sale of 
the mortgaged premises? Ss. S. B. 
Answer The statute of limitations must have run 
before the institution of the suit to be a defense 
therein, no matter how long the suit may be pending. 
A person, who is made a party to a suit at his own re- 
quest is estopped to object that he was not made such 
at the institution thereof. The defense cannot be set 
up by the mortgagor so made a party. S. M. 


their predecessors. The cases are well selected with 
reference to their “value and authority,” the annota- 
tions learned, thorough and exhaustive, and the 
typographical execution and make-up of the volumes 
unexceptionable. 

The value of this compilation to the average practi- 
tioner can hardly be overestimated. It gives him ac- 
cess to authorities which without such aid he would 
never see, and enables him to use them in his prac- 
tice. 








RECENT PUBLICATIONS. 





A TREATISE ON CONSTITUTIONAL CONVENTIONS, 
their History, Powers and Modes of Proceeding. 
| John Alexander Jameson, LL. D., late Judge 
of the Superior Court of Chicago, Illinois. 
Respublica est res populi; populus autem non 
omnis hominum ceetus quoque modo congregatur, 
sed ceetus multitudiries juris consensuet utilitatis 
communione societus.—CICERO, de Repub. They 
that go about to do no more than reform the com- 
monwealth shall find that they thereby destroy it. 
—HosseEs, Leviathan. Fourth Edition, Revised, 
Corrected and Enlarged. Chicago: Callaghan & 
Company. 1887. 

This work has manifestly received the approbation 
of the profession, as it is now in its fourth edition. 
It is well worthy of that approbation, as well on ac- 
count of the ability and fidelity with which the learned 
author has performed the task which he has assumed, 
as the importance of the subject which he has so thor- 
oughly treated. 

Constitution making and mending is emphatically 
an American branch of practical statesmanship, and 
its exercise in some part or another of the country is 
almost continuous. Other nations, notably the 
French, try their ’prentice hand at constitution- 
making occasionally, after a revolution or the like, but 
the result is usually an abortion utterly unlike the fin- 
ished productions of this country where the business 
seems to be a permanent branch of industry. 

It is noteworthy that the mania for new constitu- 
tions and amendments is comparatively modern, few 
of them, we believe, having been framed prior to 1835. 

The practice is, however, now well established, and 
we think, therefore, that a work which, like the vol- 
ume before us, points out so distinctly the powers 
and duties of State conventions, the limitations upon 
those powers, and upon the sovereignty of the States 
imposed by the constitution of the United States, the 
paramount law of the land, cannot fail to be heartily 
welcome to every student of constitutional law. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided by the 
Courts of the Several States from the Earliest 
Issue to the States Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and Author of “Treatises on 
the Law of Judgments,” “‘Co-tenancy and Parti- 
tion,’’? “Executions in Civil Cases,” ¢tc. Vols. 
LXXXVI., LXXXVII., and LXXXIX. San Pran- 
cisco: Bancroft-Whitney Company, Publishers 
and Law Booksellers. 1887. 

They say that on the Pacific slope there are many 
people who do not let the grass grow under their feet, 
and we are inclined to the opinion that the Bancroft- 
Whitney Publishing Company are people of that sort. 
Here are three volumes of the American Decisions, all 
recently published and recently received, now upon 
our table awaiting an appropriate notice. 

With reference to them we can only repeat the com- 
mendations which we have heretofore bestowed upon 





JETSAM AND FLOTSAM. 





A PROMINENT railway lawyer and another known 
for his antagonism to corporations got themselves 
somehow elected delegates to a farmer’s convention. 
The latter introduced a resolution condemning rail- 
roads for this, that and the other. Thereupon the 
railway attorney moved to amend the resolution so 
that it should read: “Resolved, that the Revised 
Version of the Scriptures be hereby adopted.” The 
grangers roared and the railway attorney felt himself 
to be the master of the situation. The other lawyer, 
howevef, arose very calmly and said: “Mr. Chair- 
man, I am inclined to accept the gentleman’s amend- 
ment; and, in fact, I am perfectly willing to do so on 
condition that one verse be left as it stands in the Old 
Version: ‘The ox knoweth his owner, and the ass his 
master’s crib.’ ” 

SOME good anecdotes are told of Justice Byles, 
whose book on ‘Bills’? is so familiar to law students. 
He had a sorry nag which the profession called 
‘Bills,’ so that they could say, ‘There goes “Byles on 
‘Bills;’ ”? but he and his clerk called the beast ‘“‘Busi- 
ness,”? so that when he was riding, of which he was 
very fond, it could be said that he was ‘‘out on Busi- 
ness.”? This same was was the cause of avery good joke 
which can be appreciated only by lawyers who kaoow 
the seventeenth section of the statute of frauds. ‘“‘Sup- 
pose,” said Mr. Justice Byles to a counsel in a case, 
that I were to agree to sell my horse, etc.,’”? and he 
gave an illustration too apt for the counsel to get over, 
so the only resource he had was to say, maliciously, 
“Oh, my Lord, the section only applies to things of the 
value of ten pounds!” Once a prisoner was tried be- 
fore him for theft, and medical testimony was given 
that the man was subject to kleptomania. ‘*Yes,’’ said 
the judge, “‘that is what I am sent here to cure.”— 
From a Generation of Judges. 


Most lawyers, when beaten in a case, content them- 
selves with damning the judge, jury and adverse wit- 
nesses. Not so a Mr. Marsh. When a verdict was 
against him, he was accustomed to write an open let- 
ter in which with plenteous vituperation he vented 
his spleen upon judge, jury, witnesses, adverse par- 
ties and counsel and their relatives, friends and sym- 
pathizers. When he could not get his ‘‘open letters” 
in the newspapers, he would publish them in 
pamphlet form and distribute them on the streets and 
through the mail. After losing a very important case 
recently, he issued his pronunciamento, No. 1,001. 
Shortly afterwards, meeting the opposing lawyer, he 
said: ‘Smith, have you read my open letter?” 

“Yes.” 

“What do you think of it?” 

“T hardly know what to say. For one thing, the 
meaning of your name kept recurring to me as I read 
it. You know what Marsh means?” 

‘*N-n-not exactly.” 

“Well, it means mor-ass.” 








